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ADDRESS OF WELCOME 


By Leverett S. Lyon, Chief Executive Officer, 
Chicago Association of Commerce & Industry. 


Mr. Lyon: Mr. President and Gentlemen, perhaps I should begin 
by saying that when I heard the somewhat fulsome expression concern- 
ing what turned out to be me, I thought you were about to introduce 
Hugh Cross. But you don’t know how truly you spoke when you said 
that I am familiarly called Lev Lyons, for although my name is Lyon, 
which is how I observed you first addressed me, you wound up, as a mat- 
ter of fact, by saying ‘‘Lyons.’’ I spend about a third of my life un- 
pluralizing my last name. It is a complimentary attitude, I suppose, 
but, still, I prefer to have it as it should be. 

These addresses of welcome, especially when they are given by 
association and chamber of commerce executives, I understand have a 
pattern, and that anybody is liable to resultant expulsion from the 
association in which he happens to be the executive if he fails to adhere 
to it. The pattern is to tell you that you are entitled to the keys of the 
city, we hope you enjoy the city, and that we hope you will come back 
again, bigger and better than ever. The last part applies especially to the 
cuisine of the hotel. I believe the manager is present, or was here a few 
moments ago, I hope he will take due note. 

I would be the last person in the world, before an essentially legal 
audience, to break the precedent, so I want to tell you that, in so far 
as I am entitled to give them to you, you are entitled to the keys of the 
sity. According to a Boston mayor whom I once heard make an address 
of welcome, I understand just what that means and I want to let you 
know what it means. As he said to this group, ‘‘Gentlemen, I herewith 
give you the keys of the city, and so far as I know, that means that you 
on be entitled to walk on Boston Common. I hope you will enjoy 
the city.’’ 

To those of you who are not Chicagoans I would like to say that we 
have completely recovered from the fact that we have grown from just 
an Indian village of thirty people of 130 years ago to a city of not very 
far from four million, and we have caught up with ourselves in the 
process. There are a lot of interesting things here, ranging from such 
entertainment as you will find on Lake Shore Drive down to the Museum 
of Science and Industry, the magnificent collections of the Art Institute 
and other scientific and educational exhibits, to the type of thing I am 


told can be found on North Clark St. to which publicity has been given 
recently, 
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Having now done that to which I am, in terms of formality required 
to do, I cannot overlook this opportunity of saying something about 
the field of work in which you gentlemen are engaged. I suspect I am 
saying something with which you are probably as familiar as I in indi- 
eating to you that you are engaged in a very pioneering activity, which, 
perhaps more than some of you sometimes are apt to think, is making 
a very interesting contribution to what will some day be the history of 
jurisprudence. That is, in the field of administrative law you are pio- 
neering in a field which, until relatively recently, was practically un- 
known in American jurisprudence. 

The great authority, Ernest Freund, wrote, as late as 1930: ‘‘The 
term ‘administrative law’ is not to be found in legal digests and is un- 
common in judicial decision.’’ The central idea of administrative law, 
as he defined it, is ‘‘the differentiation of civil and criminal justice from 
other functions of government.’’ It arises, not from the adjudication of 
controversies between private persons or for the punishment of crimes, 
but in the exercise of the executive power of government. Accordingly, 
as executive powers are extended, unless private property and private 
parties are to be subjected to wholly unregulated official discretion, (and 
it is interesting in this connection to realize how far administrative law 
developed in Europe before we knew much of it here, because the power 
of the executive was rather slowly developed in this country as contrast- 
ed with European countries where, as we know, the typical government 
was essentially executive government)—unless this power is to remain 
a wholly unregulated matter of official discretion, and again I am 
quoting Freund, ‘‘there must be devised orderly practices as part of the 
executive power for the determination of these controversies.’’ These 
controversies between citizens and businss institutions and the executive 
power which the administrative branch of our government or executive 
branch is assuming for us. 

In the determination of these controversies there slowly develops 
a set of principles and procedures, just as such principles and procedures 
have grown up in the civil and criminal courts. It is thus that the in- 
herent principles of official power, what it is, how far it can extend, 
what its limitations are, and constitution and the like, are spelled out, 
as well as our procedure through action in the controversies which arise. 

The subject of Administrative Law, as a matter of careful analysis 
and study, was not begun by a lawyer, curiously enough. It was found 
in Departments of Political Science in universities a considerable time 
before it gained a foothold in the law schools. The professors of Political 
Science recognized it as a part of the problem of governmental organi- 
zation, between executive, legislative and judicial powers, and slowly the 
law schools began to give the subject a place in the curriculum. 

This method of dealing with private interests as they arise in oppo- 
sition to, or at least in relation to executive decisions, first became 
conspicuous in our country through the Interstate Commerce Act of 
1887. This Act was practically inoperable through court action; in 
other words, was practically inoperable without administrative determ1- 
nations as a basis for judicial enforcement. The Interstate Commerce 
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Commission was given the responsibility for making those determinations 
upon which legal enforcement might rest. It was an independent agency 
in the executive branch of the government. The copying of the model of 
the Interstate Commerce Act in the public utility laws of the states 
made the method of procedure established by the ICC familiar to the 
American legal profession and administrative law—or law thus ad- 
ministered—became a widely recognized branch of legal procedure. 

I would be telling you something which you know far better than I 
if I mentioned even a few of the important steps in the development 
of this system. It is unnecessary to recall to your minds the action of 
the ICC in the late twenties, when it established the Bar of Practitioners, 
requiring from non-lawyers an examination to prove that they were 
qualified to practice before the Commission and that even members of 
the Bar were required to go through some demonstration that they were 
qualified under this particular type of administrative procedure and 
practice. 

I would also be stating what you know better than I to remind you 
of the Administrative Procedure Act of 1946, but I mention it only to 
stress again that what we are seeing here is a development of what to 
some of us, in reading history, are things which happened in other fields 
of law perhaps centuries ago, but this is just another step to improve, 
strengthen and, to an important degree, make more uniform the methods 
of procedure before the numerous—and think how numerous as con- 
trasted with 1887—administrative agencies which have arisen since the 
formation of the Interstate Commerce Commission. 

I mention these, only to indicate the great growth of administrative 
agencies—a growth which is straining the elasticity of the alphabet— 
and thus to suggest, because I am not here to comment on the wisdom of 
administrative agencies, the growing importance of this field of adminis- 
trative law, the field in which you work and the field in which you and 
men like you have been the very pioneers. The scope of administrative 
law and procedures which it involves is indeed a fascinating subject. 
You gentlemen, as I said at the outset, are a part of that group which, 
through your appearances before the ICC and your cooperation with 
the work of the ICC, initially made clear the importance of this field 
of work in America and initially made clear the need for careful develop- 
ment of procedural methods. 

As I suggested a moment ago, perhaps to a greater degree than you 
are aware, you are actually from day to day seeing and making history 
a growing part of the jurisprudence of America, and some day there 
will be a Coke or some comparably great figure who will put this into 
agreat book, then we will have a body of common law and other develop- 
ment of administrative law in America in which your profession will 
be mentioned as having played a most pioneering and most significant 
part. 

Now let me revert to my character in which I came to welcome you 
and say merely this, as I love to say to groups that come to Chicago: 
We want you to come back, having had what we hope will be a valuable 
time while you were here. As I quoted the mayor of Boston at the 





88 THE I. C. C. PRACTITIONERS’ JOURNAL 





outset, I will quote one at the end from St. Louis, a gentleman who I 
understand was a blacksmith in his early incarnation, and who, in his 
rise to distinction as mayor, had not yet found much importance in the 
precepts of grammar. In speaking to an aggregation of women’s clubs 
in St. Louis, he said: ‘‘Ladies, we are glad to have had you here and 
when you go I hope that you will be glad you have came and sorry 
when you have went.’’ It is with that hope that we bid you welcome 
to this meeting in Chicago. (Applause) 


PRESIDENT TURNEY: I am sure, Mr. Lyon—I want to get that 
right now—that you have added to our enjoyment and have given us all 
the more reason to be glad that we came and sorry when we go. 
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SYMPOSIUM 


HOW CAN ADMINISTRATION OF THE 
INTERSTATE COMMERCE ACT BE IMPROVED 





Remarks of john R. Turney, President 
Turney & Turney, Washington, D. C. 


Background 


There are some four or five hundred one-syllable Indo-Germanic 
roots which form the basis of a large part of the vocabulary of the 
languages of Europe and America. One of these roots is po, ‘‘I drink,’’ 
closely akin to pa, ‘‘I feed.’’ In Greek its derivative is posts, ‘‘a drink’’; 
in English, ‘‘potable’’ and ‘‘pot.’’ Sym in Greek is a prefix, meaning 
“together.’? In Ancient Greece, a symposium was a ‘‘drinking bout,’’ 
followed by feasting, merrymaking and off-color anecdotes. Plato, in his 
Dialogues, cleaned the word up and used it to mean a series of philoso- 
phical discussions, usually preceding or following a feast; and that was 
the sense in which the word was adopted into English about the 16th 
century. Today that connotation has changed only by the elimination 
of the banquet. 

The cardinal reason for the existence of this Association is the im- 
provement of the administration of the Interstate Commerce Act, and 
this, our 22nd annual meeting, is to be devoted to the discussion of that 
precise problem. 

The Interstate Commerce Act and I are coeval, each coming into 
existence some 64 years ago. In the first two decades of its existence, 
the Commission which administered it was vested only with investiga- 
tory and visitorial powers. Beginning with the Hepburn Act which 
gave to the Commission for the first time, after years of debate and 
discussion, powers over carriers’ rates, the jurisdiction of the Commis- 
sion has been both expanded and broadened greatly. 

With the single exception of the Congress which created it, I doubt 
if there is any body, agency or court, at least in America, whose powers 
and duties have the sweep of those of the Commission. "Not only does 
it have juridical powers which in importance are exceeded only by those 
of the Supreme Court, but also it possesses power to control and regu- 
late, to a point approaching management, the traffic, operations, financ- 
ing and general direction of thousands of utility organizations whose 
annual revenues run into billions of dollars. 

In the early days of Commission regulation, proceedings were heard 
by the Commissioners either individually or as a commission, and the 
reports in large part were written by them. With the rapid develop- 
ment of proceedings before the Commission, this became impossible and 
it was necessary to resort to what is known as the ‘“‘examiner system’”’ 
with which all of us are familiar. The distinguishing characteristic of 
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the Commission’s work throughout its history has been the meticulous 
care with which it has exercised powers bestowed upon it. To reduce 
the possibility of error, a ponderous system of checks and balances 
within its own staff has been developed which of necessity has sacrificed 
dispatch to accuracy. Today the Commission is called upon to decide 
annually well in excess of a thousand formal cases. 

Introduction of the system of Divisions with three or more Com- 
missioners has eliminated the necessity for consideration of all proceed- 
ings by the entire eleven Commissioners, but even if a large part of their 
time were not required for the performance of duties other than the 
decision of formal cases, it is utterly beyond the capacity of any eleven 
men to consider individually and dispose of more than a fraction of the 
proceedings which came before it. The result is that in large measure, 
the ultimate decision in by far the greater number of proceedings must 
be made by the Commission’s staff. 

Many questions which come before the Commission are technical 
in nature. A Commissioner, to be individually capable of under- 
standing and deciding all cases which he may be called upon to decide, 
should be acquainted with rail, truck, bus and boat facilities and appli- 
ances, methods of operation and maintenance, production and distribu- 
tion of commodities; cost of various functions which go to make up a 
transportation job, effect upon cost of different kinds and characteristics 
of traffic and service by each of the several forms of transportation ; the 
relation of these costs to reasonable charges; the effect of charges upon 
the growth and development of the nation’s commerce, foreign as well as 
domestic ; the fairness of charges as between different shippers, different 
commodities, different communities, different transportation agencies; 
the financing of carrier enterprises, the kind and conditions of securi- 
ties which can be issued as a means of obtaining the necessary capital; 
the safeguards which should be thrown around these securities through 
the terms and conditions under which they are to be issued; and many 
other things far too numerous to mention. 

Obviously there is no school and no business or professional experi- 
ence by which an individual can acquire all of this expert knowledge 
prior to the time he is appointed a Commissioner. In the case of only a 
few Commissioners has it been possible for it to be acquired within their 
tenure as such. Generally it requires a new Commissioner, unless he 
comes from the Commission’s staff, several years to become acquainted 
merely with the jargon in the many fields of endeavor involved. 

At present we have a Commission of eleven men. Of this number, 
three already are past retirement age and a number of the others are 
rapidly nearing that point. At the time the last Commissioner, Mr. 
Knudson, was appointed, their average tenure was about 14 years or 
two terms. This average, of course, will be reduced materially within 
the very near future by the necessary retirement of a number of present 
Commissioners, whose going will deprive the Commission of a vast 
experience. ’ 

There are 74 examiners in the Bureau of Formal Cases which is 
only half the number in that Bureau in 1930. Of this number, 40% 
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are 60 years or over; 60% are 55 years or over; and 70% are 50 years 
or over. During the past six years, the Bureau has lost 5 examiners by 
death, 10 by retirement because of ill health or retirement age, and 14 
because of voluntary retirement prior to retirement age. I do not have 
similar data with respect to the examiners in the Bureau of Motor 
Carriers and the Bureau of Finance. 

It is fair to conclude that the Commission and its staff of examiners, 
at least those in the Bureau of Formal Cases, are aging rapidly and that 
intelligent replacement not only of Commissioners, but even of more 
importance of the examiners, by men qualified to hear and decide the 
mass of litigation which must be decided, is imperative unless there be a 
complete breakdown of regulation. 

Although it became the law four years ago, the potential effect of 
the Administrative Procedure Act was not fully appreciated until after 
the Riss decision early in this year. While there are many who disagree, 
I am firmly convinced that if the spirit as well as the letter of that act 
be followed and the examiners of the Commission be real trial judges 
and not merely notaries public, great improvement in the administrative 
processes will result. 

On the other hand, there is another provision of the same act, as 
presently interpreted by the Civil Service Commission, which is likely 
to result in deterioration in the quality of the examiner staff. This is so 
because it will be impossible to continue the training in the detailed 
technical problems which come before the Commission, which heretofore 
has been attained through a system of quasi-apprenticeship. This ques- 
tion will be discussed more fully and competently in the reports of one 
of the special committees on tomorrow. 

Among practitioners, in the Congress, and among litigants before 
the Commission, there is a flood of criticism of the delay in the dispo- 
sition of proceedings before that body. My observation is that this 
flood is increasing in volume and unless effective steps are taken to 
stem it, it may well destroy the effectiveness of the Commission. In this 
connection, it should be pointed out that proceedings are handled with 
commendable dispatch, frequently within the minimum time required 
by law for notice, by the Bureau of Finance in connection with 20a 
proceedings to issue securities and by the Bureau of Motor Carriers 
with respect to temporary authority applications. On the whole, how- 
ever, decisions in the great majority of contested proceedings are sub- 
ject to substantial delay and rarely are completed in less than a year. 

In Washington we have a disease known as ‘‘ Potomac fever’’ which 
is a euphemism for politics. For years there has been a strong move- 
ment now headed by a former President, for whom I have had the deep- 
est respect and admiration for 30 years, to streamline the Executive 
Department by incorporating the independent agencies, such as the 
Interstate Commerce Commission, as a part of one of the Departments, 
specifically the Department of Commerce. Into this maw the Maritime 
Commission and the Civil Aeronautics Board already have been lost. 

The great contribution which the Interstate Commerce Act and the 
Commission have made is the establishment of a tribunal functioning in 
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a semi-legislative field, which also is quasi-judicial, with complete ab- 
sence of politics and political considerations, but unfortunately not 
always without politicians. The swelling tide of criticism is aid and 
comfort to self-seeking bureaucrats who covet the Commission’s juris- 
diction. 

A further danger and one ever present is that this criticism will 
contribute to the eventual nationalization of transport, to anticipate the 
results of which we have only to look to our brothers across the sea. 

If this Association is to achieve the purpose of its being, therefore, 
it is necessary that we face up and appraise the realities of this situ- 
ation. This can be done only if we have in mind the improvement of 
the administration of the Act and the strengthening of the Interstate 
Commerce Commission. This is the background of our symposium today. 
The question is how can this situation be improved. 

We have six learned diagnosticians, each of whom will present his 
view of the situation. The first speaker’s diagnosis: is that the delay is 
merely a symptom of the hypertrophic distention, i.e., inability of the 
Commission to chew what it has been forced to bite off. The next 
learned doctor will tell you that the trouble is ataxia, i.e., mal-coordina- 
tion and functioning; the third thinks the delays are no greater than 
in the good old days and now, as then, are primarily the fault of the 
practitioners themselves. The fourth, a distinguished savant from the 
Southwest, who because of illness cannot be with us, finds that the 
trouble is avitaminosis, and is nothing which additional appropriations 
will not cure. An equally distinguished brother from Washington finds 
there is nothing wrong with the Commission, the other doctors being 
confirmed hypochondriacs; and the sixth and last speaker is an anatomi- 
cal surgeon who will dissect the preceding diagnoses in the dripping 
acid of criticism. 

The first speaker on the program is Mr. Parker McCollester who 
will open the discussion with respect to the Proper Scope of Regulation. 
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THE PROPER SCOPE OF REGULATION 
By Parker McCouester, 
Lord, Day & Lord, New York City 


As a preface to what I would lay before you, I would very briefly 
indicate what I consider some of the broader and more fundamental 
aspects of the attitude or point of view from which I think we should 
approach the questions which I intend to raise. I desire also to make 
clear my own personal reservations with regard to the propositions 
which I will submit. For I conceive my function on this occasion to be 
primarily that of stimulating discussion. 

The subject of the discussion of the day is an old and time honored 
institution; the oldest of our Federal administrative agencies. In its 
functioning we all of us have a share. That is why we are here. Through 
it, in one way or another, I assume that all or most of us here gain all 
or a large part of our livelihoods. We honor its integrity. We respect 
its accomplishments and the important part which it has played in the 
development of the law and the economy of our country. We have esteem 
and affection for its members and its staff. 

Our very regard for the Commission and for the statute under 
which it functions and our appreciation through intimate contact with 
its activities should, however, make us always critical, in the proper sense 
of that word, of its performance and of the statute which imposes duties 
upon it and under which it acts. For the needs of society are constantly 
changing and our laws, rooted though they be in certain basic ideals, 
must themselves be changing things and constantly questioned. In that 
way alone do progress and freedom lie. Our society is based on the 
concept of freedom through law and if ever any part of the law so con- 
geals as to be a barrier to progress or to freedom under changed con- 
ditions, then that law itself must be changed. We must constantly be 
alert to the need for change. Thomas Jefferson, who played such an 
important role in setting this country on its course and in shaping our 
Constitution, constantly warned of the necessity of an ever vigilant and 
critical attitude towards the laws and institutions of society. And part 
of being vigilant and critical is to avoid falling into habits which place 
emphasis upon the observance of traditions and practices which have 
grown up under a law as it was, rather than upon the purposes of and 
needs for the law itself. If we are to have freedom through law rather 
than lose freedom through a blind following of well accustomed pro- 
cedures under an ancient law, we must value the objectives and goals 
rather than the forms lest we become slaves to forms and routines. This, 
I think, is what Herbert Spencer meant when in his Essay on Education 
he said that ‘‘The tyranny of Mrs. Grundy is worse than any other 
tyranny we suffer under.’’ 

To my mind one of the most dangerous aspects of the present day 
is what appears to be a threat to an inquiring and critical attitude to- 
ward all of our institutions. We must respect and value our proven 
institutions. But we must be on guard lest desire for conformity and 
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for the comfort of carrying along in old habits, may cause us, in a 
ehanging world, to lose our freedom by becoming slaves to the past and 
to that which is familiar but passé. To think critically and still more, to 
give expression to views which represent inquiring skepticism rather 
than the blind and slavish acceptance of that with which we have be- 
come familiar are the essence and sole means of preserving freedom. 

For these reasons and because I so profoundly believe that freedom 
and progress lie only in constant reappraisal and in fearlessness to 
advocate a change, I welcome this symposium. For we are here dealing 
with an important though small segment of that great body of our laws 
through which it is the objective of the people of this country, to main- 
tain their freedom in the truest sense of the word. I do not suggest that 
if we should not reexamine and reappraise the Interstate Commerce Act 
and the functioning of the Commission all would be lost. But the Inter- 
state Commerce Act has such an important bearing upon the economy 
of this country and deals with matters that so generally touch the ma- 
terial sides of our lives, that if we, who are its particular ministers, do 
not keep that Act abreast of the times, we can hardly expect that as to 
other features of our basic legal system we will not fall under the 
tyranny of Mrs. Grundy. 

Happily the Interstate Commerce Act has not been a static thing. 
It has been frequently changed. And it seems to me highly profitable 
to consider here whether change is not again in the interest of the 
country. 

Such is what I would say as to the attitude in which I believe the 
subject of the discussion today should be approached. 

Now as to my own personal state of mind, lest there be misunder- 
standing, let me say frankly, that I recognize that the points I intend 
to present to you have other sides. They are controversial. I am not 
at all sure that when I comprehend, if I do, the full force of the argu- 
ments on the other sides, I will myself agree with the points which I will 
present. On the other hand, I sincerely believe that there is much to 
be said for them, that they merit fair and serious consideration and 
criticism. Therefore, somewhat as an advocate, I will endeavor to pre- 
sent one side at least of these questions to you, leaving it to others to 
bring forward the arguments contra. It is of such stuff only of which 
a good symposium is made. 

Before proceeding to a statement and discussion of the particular 
points that I would present to you, it may be helpful to state briefly 
the general thesis upon which these points rest. This is, that regulation 
by government of business conducted through the medium of private 
corporations is appropriate and functions well when its objective is to 
protect the public and particularly the consumers or patrons of the in- 
dustry concerned from the abuse by industry management of the power 
of exploitation which the nature or size of the industry affords to them, 
but that government regulation is likely to function badly where it 
imposes upon the regulatory authority tasks beyond human wisdom and 
that this may occur when government regulation is employed to inter- 
fere, not with methods of competition but with competition itself ; when 
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a government agency is charged to set the measure of competition and 
to protect some members of an industry from the competition of others. 
Further, when the chief objective of regulation ceases to be the pro- 
tection of the public and of the consumer against the acts of industry 
management and becomes the protection of the industry itself against 
itself, I would ask not only whether government regulation does not 
function badly, but also whether it does not destroy the initiative and 
responsibility of management and operate in direct derogation of the 
claimed advantages of our supposed system of free enterprise and of 
free competition. 

This thesis does not rest alone on observation of the functioning of 
regulation as applied to our transportation systems. Those of you who 
have followed and have been concerned as I have with the operation of 
our antitrust laws, have observed there the same conflict and the same 
confusion resulting from that conflict between government interference 
for the purpose of protecting the public and the consumers from the 
consequences of the abuse of monopolistic power by business manage- 
ment, and government interference for the protection of members of an 
industry from the consequences of full competition between them. Such 
is the conflict between the objectives of the Sherman Act and those of 
the Clayton Act and the Federal Trade Commission Act. It is this 
conflict which is at the root of long extended discussions before the 
Johnson Committee of the Senate. 

With regard to the Interstate Commerce Commission with which we 
are here concerned, I would ask you to consider whether the Commission 
did not achieve its greatest stature and function most effectively when 
its authority was confined to the protection of the public and of ship- 
pers from the abuses by railroad management of the power which the 
very nature of their industry formerly gave them, such abuses taking 
the form of excessive charges for transportation services and of dis- 
crimination between shippers and localities. I would ask you to con- 
sider whether if the functioning of the Commission has become less 
effective, the tendency in this direction did not commence when the 
Interstate Commerce Act was amended to impose upon the Commission 
for the first time a share of responsibility for the financial well being of 
the railroads, and whether this tendency did not proceed further there- 
after when other transportation agencies were brought under the regu- 
latory authority of the Commission, not for the purpose of protecting 
the public or the users of transportation from the activities of carrier 
management, but in order to protect the carriers from each other and to 
control the degree of their competition. 

Perhaps as my major thought, I suggest to you for consideration 
today the question whether the responsibility now resting on the Com- 
mission of regulating, not only the conduct of carrier management as 
it affects the patrons of the carriers, but also the extent and degree of 
competition among the carriers themselves, has not imposed upon the 
Committee and its staff and upon all of us who practice before the 
Commission a task so in conflict with our basic concept of free enter- 
prise, of freedom to initiate, freedom to venture, freedom to gain and 
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freedom to lose through venturing, as to leave us all, including the Com- 
mission, stalled by the weight of the load, and therefore tempted to busy 
ourselves with the routine activities and the details of administration, 
with the Mrs. Grundyisms. 

I would ask, likewise, whether the initiative of carrier management 
has not been dulled. I would ask you to consider whether in so far par- 
ticularly as the railroads are concerned we do not now have most of the 
disadvantages of government ownership without the possible advantages 
thereof, if any. I am not here suggesting or arguing for government 
ownership. I am inquiring whether our present law does not frustrate 
some of the benefits supposed to be derived from private ownership. 

I would ask you to consider whether with the development of the 
internal combustion engine, the possibility of small unit transportation 
and the great improvement of our highways, the basic conditions which 
in 1887 set railroad transportation apart from other major industries 
of the country, which made necessary the protection of the public from 
possible monopolistic practices and which led to the enactment of the 
Interstate Commerce Act for the protection of the public have not ceased 
to be; whether the transportation industry really now is different in 
essential respects from other great industries as to which we depend 
upon the force of competition as the regulating factor rather than upon 
an arm of government bureaucracy. 

It is an old concept that we have government regulation of carriers 
because they perform a public function—are affected with the public 
interest. But in recent years, with the development of industry, the 
concept of public interest has been widely broadened so that it is some- 
times hard to find differences between carriers and some other businesses 
on this score. 

We talk much about free enterprise as the great motivating force of 
our economy. With the great extension of the authority of the Com- 
mission in the field of transportation which has occurred over recent 
years, I would ask you to consider how much freedom we now have in 
this great industry and how much enterprise remains, or opportunity 
for enterprise. 

In posing these broad and basic questions I may sound like a rabid 
dog-eat-dog economic individualist, what former Secretary Ickes in his 
book ‘‘ Individualism in Democracy”’ described as a ‘‘rugged individual- 
ist’’ to be distinguished from merely an ‘‘individualist.’’ That there 
may be no misunderstanding about my own attitude in stating these 
questions today, I hasten to say that I myself think that we must be 
equally prepared to question whether so-called free enterprise may not 
itself have limits beyond which it may cease to be desirable that it be 
left without controls. For I recognize, as we all must, that freedom is 
not license and that to maintain freedom in economic as in social life 
there must be some rules. Indeed, with our great scientific and indus- 
trial development, with the large concentrations of capital which are 
necessary for our modern production techniques, and with the enormous 
power which the management of such concentrations of productive 
capacity and capital afford, I can well conceive that some sort of govern- 
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ment planning or regulation and some limitation or guidance of ‘‘free 
enterprise’’ in many fields may become necessary. Much as I regret 
the intrusion of government into our daily lives, I believe in being alert 
and critical on this point, too. And if the power of corporate manage- 
ment should become too great to be controlled by competition; or if the 
free play of competition should, as it well may, threaten the destruction 
even of competition, of competitors and of the free way of life, then it 
may come about that resort must be had to government regulation or 
perhaps even planning. We will then have the problem, which I con- 
ceive to be one of the most serious problems which can confront us as a 
nation, of preserving the freedom of the individual under law while 
by more and more laws we give to more government officials more 
authority to interfere more and more with that freedom. But in any 
ease the question must be not whether this system or that is good or bad 
just because it is called by a certain name. The question is whether it 
functions in the best interests of our society. And it is by that test 
that I would approach the questions of the day. 

I have indulged in this parenthetical interlude to make it clear that 
in here questioning whether the duties and authority of the Commission 
have not been extended into fields from which now a retreat should be 
made, if effective administration of the regulatory statutes with which 
we are concerned is to be achieved, I am not shutting my eyes to the 
possibility, distasteful though it be, that ultimately the machinery of 
government may have to be used to an even greater extent than now to 
regulate not only our transportation systems but also our industrial and 
economic life in other fields. But I would stress that so long as we do 
and can depend upon the force of competition and upon freedom of 
enterprise as the main stimulants to better economic conditions, then if 
and when it appears that the arm of the government, with regard to any 
individual industry, has been pushed to the point of diminishing returns 
in both government efficiency and industrial efficiency and enterprise, it 
is time for critical appraisal of the situation and a frank questioning of 
methods and results. 

All of this leads me to the particular points which I would like to 
lay before you for discussion today. So let us turn our attention to the 
Interstate Commerce Act, to the Interstate Commerce Commission and 
to the Carriers and Shippers and Practitioners with which they are 
concerned and which are concerned with them. 

And since we are dealing with the Interstate Commerce Act and 
the Commission as they are today, and are to consider the possible 
desirability of change, it may be helpful to recall very briefly how they 
got that way, and to review the various steps by which the authority of 
the Commission and its obligations have been extended. 

Following the Granger laws in various States, by which the peoples 
of those States sought relief from the excesses which the railroad barons 
of the day imposed upon their peoples in the shape of exorbitant freight 
rates, preferences and discrimination, the Congress in 1887 enacted the 
Interstate Commerce Act. But, as Beard said in his Basic History of 
the United States, ‘‘the Act had imposing features but no teeth. For 
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many years it was little more than a dead letter.’’ In the important 
early case of I. C. C. v. New Orleans & Texas Ry. Co., 167 U. S. 479, Mr. 
Justice Brewer in 1897 said: ‘‘Before the passage of the Act it was 
generally believed that there were great abuses in railroad management 
and railroad transportation, and the grave question which Congress had 
to consider was how those abuses should be corrected and what control 
should be taken of the business of such corporations.’’ Nevertheless, 
the court felt constrained to decide at that time that although the Com- 
mission had the quasi judicial authority to determine whether rates had 
been unjust and unreasonable in the past, the Act as it then existed 
conferred upon the Commission no quasi legislative authority to pre- 
scribe maximum reasonable rates for the future. 

It was not until nine years later with the amendment of 1906 that 
the Congress granted such authority to the Commission. With that 
amendment and with the enactment of the Hepburn and Elkins Acts, 
the Interstate Commerce Act and the Commission’s functioning there- 
under became vigorous forces for the protection of shippers and com- 
munities from the abuses and indiscretions of railroad management. 
The Commission thereafter rendered many notable decisions which set 
the pattern for the relations between the railroads and their customers 
and the public at large. During all of this period I think it must be 
agreed that the purpose of the Act and the functioning of the Commis- 
sion were directed to protecting the shippers and communities of the 
country from excesses by railroad management. Such protection was 
plainly needed because unlike most other phases of industry, serious 
competition did not then exist as a regulating and limiting force, the 
railroads having a practical monopoly of transportation. The Commis- 
sion then had no problem or duty of controlling competition between 
different types of carriers because there was no such competition. 

In a limited sense, of course, there had always existed some govern- 
mental control of competition between railroads through the exercise of 
the governmental power to grant or deny franchises which were neces- 
sary for railroad construction. This was not a function of the Commis- 
sion, however, until the enactment of Section 1, Par. 18 of the Interstate 
Commerce Act which required certificates of convenience and necessity 
issued by the Commission for the construction of new railroad lines. 
Examination of the legislative history will indicate, however, that this 
enactment and the duties of the Commission thereunder, while affecting 
competition, still had for their ultimate object the protection of the 
public from unreasonable transportation charges by preventing unwar- 
ranted investment in unneeded railroad properties for which the public 
would be required to pay in the shape of rates based upon such invest- 
ment. 

With the enactment of the Transportation Act of 1920, however, 
there occurred a radical change in the purpose of the Interstate Com- 
merce Act and in the obligations and functions of the Commission 
under it. The former provisions of the Act and the duties of the Com- 
mission relating to the protection of shippers and the public from ex- 
cesses of railroad management of course continued. But in addition, by 
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the 1920 Act, the Commission was given the authority and the duty to 
protect the railroads themselves from the acts of railroad management. 
Responsibility for the financial welfare of the railroads became a 
divided responsibility between railroad management and the Commis- 
sion. And with that division, I suggest that freedom and enterprise 
in the railroad industry suffered a serious setback. I do not say that 
the legislation was not good at that time and that it did not accomplisn 
a desirable purpose. I simply record the fact that with the Transporta- 
tion Act of 1920 there was for the first time created in the railroad 
industry and in the Commission’s duties with regard thereto a major 
conflict and inconsistency between the concept of the free enterprise of 
railroad management and the duty of the Commission to protect the 
public from the excessive exercise of such freedom by management on 
the one hand, and on the other hand the new duty of the Commission 
to protect the financial well being of the railroads themselves and the 
consequent division of responsibility therefor between railroad manage- 
ment and the Commission. For I think all will agree that the very 
essence of free enterprise is that it is the responsibility of business 
management to decide what earnings a corporation needs to maintain 
its operations and to fix or initiate prices and rates with the objective 
of producing such earnings. Indeed, until 1920 the theory of the Inter- 
state Commerce Act itself had been that the initiation of rates was a 
function of railroad management and that the duty of the Interstate 
Commerce Commission was confined to considering whether the rates so 
initiated were excessive and imposed unduly upon or discriminated be- 
tween shippers and communities. And even when it denied shippers’ 
complaints on the ground that the reduced rates sought would be con- 
fiscatory, the Commission merely enforced constitutional rights, it did 
not set itself up as the agency to determine the revenues needed by the 
railroads for their business purposes or how those revenues should be 
obtained. How different the situation in those early days from that 
exemplified by the various Ex Parte proceedings in which we all have 
participated in which, if we are to be realistic about it, we must recog- 
nize that the railroads have come to the Commission asking the Com- 
mission to decide what revenues they needed. All of this began with 
the 1920 Act. 

This change came about because by the 1920 Act the Commission 
was first given authority to prescribe minimum rates for carriers and 
was first given the duty by Section 15(a) in prescribing rates not only 
to protect the railroads from confiscation but to consider what revenues 
were needed to provide an efficient transportation system. And by the 
1920 Act the Commission was also first charged with an element of re- 
sponsibility for protecting the railroads from the competition of each 
other. This was implicit in the recognition by that Act that some rail- 
roads for their continued financial prosperity needed higher levels of 
rates than others and that the rates should be set at levels to protect 
the least efficient or more costly operators with the excess in revenues 
earned by the efficient railroads from such rates being taken from them 
through the medium of the recapture clause or through divisions. And 
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also the 1920 Act provided that it was the Commission which should 
decide the form in which railroads should be permitted to consolidate 
into larger systems. 

To be sure, through all of this ran the theme of protecting the 
shippers and the public through the preservation of a transportation 
system needed by the country. But this. in itself, was only an admis- 
sion that the first objective had become the protection of the railroads 
themselves from the independent exercise of judgment by railroad 
management. It meant a division of responsibility for the financial well 
being of the railroads between management and the Commission. 

After that, it was but natural that with attention turned to pro- 
tecting the railroads, and with the development of the automobile and 
the highways and the entrance of motor carriers into the field of trans- 
portation on a large scale in competition with the railroads, the railroads 
should ery out for protection against such new competition as well as the 
competition of each other. This was just what years before the opera- 
tors on the Erie Canal had done when they sought legislative protection 
against the inauguration of railroads leading into the middle west. In 
the late 1920s and early 1930s it was not suggested by the railroads that 
with the development of the competition of the trucks the transportation 
industry was becoming more like other industries into whose manage- 
ment the intrusion of government is customarily resented. Instead, the 
railroads who had gotten used to the divided responsibility of regulation 
sought to bring the motor carriers under the same kind of regulation. 
This objective of protecting the railroads from the competition of the 
trucks led to the Motor Carrier Act of 1935. I ask you to note the 
relatively small number of cases since then in which the Commission 
has been called upon to consider complaints that motor carrier rates 
were excessive and suggest that this provides a clear indication that in 
bringing motor carriers under regulation the original purpose of the 
Interstate Commerce Act to protect the users of transportation and the 
public from the excesses of management was not the moving factor. I 
think we will all agree that the real purpose of the Motor Carrier Act 
was both to protect the railroads from the competition of motor carriers 
and to protect motor carriers from each other’s competition, and that it 
has been so administered by the Commission. 

And then, of course, the Motor Carrier Act was followed by the 
Water Carrier Act in 1940 and the Forwarder Act in 1942. 

And finally, as affirmance of the complete change of objective since 
1887 and 1906, Congress by the Declaration of National Policy, enacted 
along with the Water Carrier Act, charged the Commission with the 
stupendous responsibility of exercising its regulatory powers to the end 
of preserving the inherent advantages of each form of transportation, 
of protecting all of them each against the other, that is of seeing to it 
that there should not be too much competition. 

I suggest that we ask ourselves whether this transfer of initiative 
from carrier management to the Commission and this division of re- 
sponsibility, and whether the overwhelming duty which the language 
and purpose of the statute have imposed upon the Commission and upon 
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those of us who practice before it would not be bound to cause all of us, 
out of a sense of inadequacy, to shrink from such great responsibilities, 
to turn away from the purposes of the law and to concentrate our 
activities upon day to day details. 

There are many details, and we and the Commission and its staff 
can keep very busy with them, so busy as to ignore the objectives and 
real responsibilities under the statute. Think, for example, of all the 
hours and words which have been spent upon the question as to what 
is a regular and what is an irregular route motor carrier, when it is 
obvious that a motor carrier engaged in business for profit and seeking 
to operate as economically as possible must necessarily follow a reason- 
ably uniform pattern in his operations. All of this labor and these 
words have not been expended to the end that the public will be better 
served but simply in carrying out the pattern of a routine by which one 
carrier may prevent another carrier from competing with it. 

Think also of the huge organizations, the many hearings of railroad 
committees, the bulletins, dockets and appeals all incident to changes 
in prices or rates. As a very small example, I know of a corporation 
which was in dissolution against which a claim for undercharges was 
made by the railroad serving its plant. The undercharges were due to 
the fact that the railroads had failed to publish certain rates via the 
plant of this industry although these rates applied via other routes and 
had been charged upon the industry’s shipments under the belief that 
they did apply thereto. It was agreed that the higher rates which the 
railroad had to go through the motions of seeking to collect would be 
unreasonable and that relief should be sought from the Commission. 
And yet this railroad could not move in the matter without submitting 
it first to one railroad committee, then to another, and then to a third, 
so that a year after the matter was first brought up for discussion, an 
application has only just been made to the Interstate Commerce Com- 
mission. Now many more minds on the Commission’s staff will be 
devoted to the problem of deciding whether or not the collection of these 
undercharges from a corporation in dissolution should be waived. 

Or take the case of an enterprising man who develops a new type of 
vehicle and wants to put it to use. Think of the thousands of words of 
arguments, the resort to the books and the precedents, the paper work 
of applications, hearings and rulings which must be gone through with 
in order to decide whether he shall even be allowed to experiment. And 
in all of this I would ask whether the question as to how much compe- 
tition and how much service is in the interest of the public is really 
frankly faced, or whether these procedural details are not availed of by 
those who think they have acquired some kinds of rights which they do 
not want to have subjected to competition, as a bar to such competition 
rather than as a method of searching where the interest of the public 
lies. Further, I would ask whether all of these procedural activities 
are not welcomed by all of us and by the Commission to excuse our 
turning from the fundamental question, because for that question no 
measuring rod exists which is within the capacity of human wisdom. 
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Even in the ordinary case, where there is no problem of the possi- 
bilities of new invention or improved devices and facilities, but simply 
an application for a certificate by an ordinary motor carrier or by a. 
water carrier to engage in transportation between points already served 
by others, is it not really an impossible task which is presented to the 
Commission of deciding how many carriers are needed by the public? 

These activities, this following the pattern of familiar routine, keep 
many of us busy. They provide employment. They distribute the 
world’s earnings. But are they not what Plato referred to as ‘‘The 
smell of the shop in the law’’? 

The basic problems which, under the law as it now is, the Commis- 
sion is supposed to decide: how many carriers ave necessary; how to 
provide a system which will maintain all of them and permit free 
competition ; how much competition is desirable ; what level of rates will 
produce just the right measure of competition—all of these are questions 
which in any other field of our economy we argue strenuously cannot be 
solved by government decision. Thus, although we may impose price 
ceilings to prevent runaway inflation in the exercise of the war powers, 
even this is resented and it is generally considered that the public 
interest is normally better served by having the decision as to how 
much competition there shall be between members of the steel industry, 
the automobile industry, the chemical industry, decided by the play of 
competition itself rather than by governmental fiat in advance. Why 
should we think that in the transportation industry governmental regu- 
lation of competition is more desirable or more within the human 
capacity of a government agency than in the case in other industries? 

Even before the full extent of the bestowal of responsibility on the 
Commission to control competition had been reached, my old chief, Mr. 
Justice Brandeis, one of the ablest, if not the greatest, and most con- 
structive of our thinkers on transportation and the law thereof, in dis- 
cussing whether the method of government regulation reflected in the 
Interstate Commerce Act and the reposal of regulatory authority in the 
Commission should be extended to the control of monopoly in other lines 
of commerce, said: ‘‘The Interstate Commerce Commission has been 
effective principally in preventing rate increases and stopping dis- 
crimination.’’ And he went on: ‘‘The problems of the Interstate Com- 
merce Commission, relatively simple as they are, already far exceed the 
capacity of that of any single Board. Think of the infinite questions 
which would come before an industrial commission seeking to fix rates 
and the suffering of the community from the inability of that body 
promptly and efficiently to dispose of them.’’ And then reverting to 
the subject of transportation, he said: ‘‘The question now presented is 
this: having found that free and unrestricted competition is a failure, 
having found that monopoly or combination is a failure, having never- 
theless determined that we are to have competition among the different 
forms of transportation, and among the different members of each class, 
competing one with another, what is the rule that we are to lay down? 
What is to determine the proper relation of service on the one hand 
and on the other hand? How are we to distribute the traffic and the 
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work which is to be done for the American people? I think any one of 
us who stops to consider this situation to determine what shall be done 
by each one of four different methods of transportation would say to 
himself at once: let each one do that which it can do best. This is the 
law of efficiency and generally the cheapest service is what will be 
deemed the best.’’ In other words, it is the results which tell. That is 
competition. Competition means that he who actually can and does 
provide the service or the commodity cheapest gets the market and the 
others must retire or improve their own service or commodities. Com- 
petition is not what a government body, however respected and im- 
partial, may say as to who should be the best qualified. I ask today 
whether to impose upon a regulatory body the obligation of decision as 
to how much competition there should be and who should compete is not 
in the words of Justice Brandeis, beyond ‘‘the limitation which is put by 
Providence upon the powers and capacities of the individual man.’’ 

And let us look also at the effect upon business management of 
sharing with the Commission the responsibility of deciding the revenues 
which their companies need and the means of attaining those revenues— 
of having an agency to which appeal can be made from their own judg- 
ment and of not having those judgments subjected solely to the test 
of experience. 

Of course, I do not suggest that during the years of the Interstate 
Commerce Act there have not been great improvements in transporta- 
tion facilities through the imagination, initiative and leadership of rail- 
road management, or management of carriers of other sorts. The other 
day I came upon the cross-examination of Mr. McCrea, then President 
of the Pennsylvania Railroad, when he was testifying in 1912 in the first 
of the general rate increase cases where the railroads sought an increase 
of 5 per cent in their rates. At that time, 39 years ago, Mr. McCrea 
stated that he ‘‘thought the limit of increase in efficiency and resultant 
economy in railroad transportation was practically reached.’’ And 
think what has happened since! On the other hand, I ask whether the 
very fact of the development of the Diesel engine and the economies and 
greater efficiency resulting therefrom, of the container car, of the light- 
weight passenger car, are not the consequence, not of regulations but of 
competition with trucks and airplanes and between the railroads them- 
selves in the one field where competition in transportation still freely 
operates, that of service and operation. I ask you to compare this 
aspect of transportation with the situation in regard to rates and finance 
and the business side of the industry as illustrated by proceedings such 
as that in Ex Parte 175 where the handsome great Hearing Room of the 
Commission was filled for weeks with railroad presidents, vice-presidents, 
traffic managers, with presidents and traffic managers of trucking com- 
panies and of steamship lines and with shippers, all asking the Com- 
mission and arguing as to what revenues the railroads needed; with the 
trucking companies also urging that the railroad rates be increased in 
order that they might increase their own rates without losing their 
competitive positions, and with the railroads in turn asking that the 
trucking companies’ rates be increased so that the trucks might not 
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unduly compete with the railroads; and with all major emphasis de- 
voted to the financial and competitive conditions of the carriers, with 
scant concern for the repercussions on shippers. 

So much for generalities. What specific suggestions do I submit 
for discussion here? 

First, I raise the question whether this Association, concerned as it 
is with the functioning of the Interstate Commerce Act and of the 
Commission thereunder, should not recommend to the Congress that the 
provisions of the Interstate Commerce Act requiring certificates of con- 
venience and necessity and permits before carriers of any type may 
engage in transportation should not be repealed. The enactment of 
those provisions afforded a large field of activities for us Practitioners, 
for which we should be duly grateful. It caused the Commission to en- 
large its staff and employ a large number of excellent men who should 
be grateful for the benefits derived by them. It is possible, although I 
think it is arguable to the contrary, that the requirements of certificates 
stimulated the development of trucking companies of larger size than 
would otherwise have occurred and produced an element of service and 
stability which is desirable. But those ends have been achieved, if they 
are desirable ends. Now I raise the question whether at this date it is 
not more in the interest of our free economy that anyone with a new 
type of truck, or with a new type of ship, and with sufficient capital to 
venture, should be permitted without more ado to enter the trade, pro- 
vided he is prepared to live up to certain rules of the game, and that he 
be able to do so without asking the permission of the Commission and 
having the fate of his initiative and imagination depend upon the Com- 
mission’s ‘‘yes’’ or ‘‘no.’’ If existing companies cannot stand such 
competition, then the public does not need them. Why should those 
who have gone or hereafter go into railroading or into the trucking 
business, or the shipping business, be more protected against their own 
lack, if there be a lack, of efficiency and foresight, or more protected 
from the follies of venturing unwisely than is a man seeking to go into 
the grocery business in competition with the chains, or to establish a 
new machine company in competition with an older company? So far 
as the railroads are concerned, we need no longer fear unwise investment 
in unwanted railroad lines, for the railroads are in a state of con- 
traction, not expansion. I thus raise the question whether the ends 
sought to be achieved by the provisions of the Act requiring’ certificates 
and permits any longer exist, or justify the means which are required 
for administering these provisions—the means involving a large staff, 
many pages of records, of exhibits and of briefs, and hours of testifying 
before examiners that somebody else should not be permitted to come 
into the competitive picture rather spent in improving one’s own oper- 
ations so as to make it unattractive to anyone else to enter the competi- 
tive picture. 

I would, of course, require registration of all who engage in inter- 
state transportation for hire because only in this way can the safety 
requirements and the tariff provisions of the statute be assured of en- 
forcement. It may be desirable, also, that a certificate should be re- 
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le- quired for leave to abandon an operation, as a discouragement to persons 
th too foolhardy venturing into the transportation sea and as a protection 
of the public’s interest in service. 
Lit With the elimination of requirements of certificates and permits 
as a condition of engaging in transportation the Commission will be 
it relieved of a large part of the duty which is now imposed upon it and 
he which I suggest that it cannot, nor can any other agency, adequately 
he perform, of correctly deciding how much competition there should be, 
n- who may compete, and on what terms. 
ay Second, I suggest that this Association consider whether it should 
of not be recommended to Congress that the minimum rate provisions of 
Ss, the statute be eliminated. These can have but two objectives: first, to 
n- save carrier stockholders from the bad judgment of the managements 
ld which they themselves have elected, in setting prices for transportation 
I services which are too low to provide the earnings desired, or too high 
es to attract business; and second, to afford a means whereby one com- 
in petitor can prevent price competition by another. As to the first of 
id these purposes, I question whether there is now any reason why the 
y security holders of transportation corporations should be protected 
is against the unwisdom or prodigality of the managements whom they 
Ww put in office any more than should the security holders of any other 
to business enterprise. As to the second, the fixing of minimum rates for 
0- one carrier at the behest of another for the sake of setting a limit to 
1e competition, is, I suggest, imposing upon the Commission a task for 
id which human judgment does not yet provide adequate wisdom. It has 
n- been said, for example, that a spread of 20 per cent measures the differ- 
h ence in rates which should exist between railroad and water carriers 


se and that with this difference they will stand in a proper competitive 
g relationship. But what kind of a basis is there for such a conclusion? 
n What test exists for determining the relative proportions of available 
d traffic which should move via one carrier rather than another? I know 
0 of none which can be availed of in advance of actual experience. And 
a how determine what the differences in levels of rates should be to pro- 
ir duce the unknowable result except again by the test of experience, which 
it means actual competition—not a dogmatic prejudgment which the mini- 
l- mum rate power and duty demand. Competition can be measured only 


rate cutting for competitive purposes. The Shipping Act of 1916 bars 
: the use of a fighting ship which is defined as a vessel operated below 
> cost for the purpose of putting a competitor out of business. The 
Federal Trade Commission Act bars unfair methods of competition and 
it has been held that selling below cost for the purpose of destroying a 
y competitor is an unfair method of competition. I suggest that considera- 
° tion should be given to substituting for the authority to fix minimum 
rates a prohibition against performing transportation at rates which are 


s by its results. Still more difficult is it to measure how much competition 
8 should exist. Has the attempt by fixing of minimum rates in order to 
d limit or curtail competition done more than to hold an umbrella for the 
4 inefficient and protect him against the efficient operator? 

g Perhaps there should nevertheless be some limitation upon price or 
e 
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less than real cost. This will stimulate efficiency in order to bring costs 
to the point where prices can be quoted which will be competitive. I 
recognize the difficulties of administration but they are certainly less 
than those of the present law. 

Third, I suggest that consideration be given to recommending the 
appeal of the Bulwinkle Bill and its counterparts with regard to other 
forms of transportation. I raise the question whether in our present 
era there is any more justification in the present state of the trans- 
portation industry for permitting railroads or motor carriers to act in 
concert in setting their rates and prices than there is for permitting 
conspiracy in the making of prices by the steel industry or the auto- 
mobile industry or the tobacco industry. To be sure, the present Bul- 
winkle Act agreements provide for independent action by a carrier not 
willing to go along with the will of the majority of a committee after a 
matter has been submitted to the committee for action by it, but I feel 
sure that we all of us have had experiences where the little carriers, 
and even some big ones, have been afraid to take such independent 
action and have been coerced in one way or another into conformity. I 
recognize that in the shipping industry conferences are permitted under 
Section 15 of the Shipping Act of 1916. But in foreign commerce where 
carriers are subject to foreign competition and cannot be under the 
laws or regulatory authority of a single government there exists a con- 
dition which affords reason for industry self regulation which does not 
obtain with regard to domestic transportation. 

You may well ask what would I save of the present Interstate Com- 
merce Act and the functions of the Commission. I would preserve the 
Commission’s independence and keep its method of regulation of con- 
troversial matters through hearings. Very definitely I would save the 
prohibitions of the Act against discriminations of all kinds. I would 
indeed question whether differences in competition should continue to 
excuse discrimination, although I recognize that this may be arguable. 
I would certainly require the filing of tariffs and provide for punish- 
ment of any departure therefrom. I would continue the Commission’s 
duties and authority with regard to safety. I would continue the Com- 
mission’s authority to prescribe systems of accounts and to require that 
accounts be kept in definite form so that the Commission and the public 
may be advised as to the finances of all carriers. I would continue the 
maximum rate power of the Commission under Section 1, although its 
importance is less now than it once was and will be still less if something 
approaching a reasonable degree of competition is restored to the trans- 
portation industry. As to the provisions of the Act relating to the 
acquisition of one carrier by another, I would continue the requirement 
of Commission approval but would make the test of approval whether 
competition will be promoted or extinguished if the proposed acquisition 
is consummated. 

With the changes described, I suggest to you that the duties of the 
Commission under the law would be brought more nearly within the 
realm of human wisdom, that it would be able more effectively to deal 
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with the problems which are within the regulatory possibility of human 
intelligence, leaving the other problems to stand the fate of competition 
as they must do in other industries, and that at the same time the 
increased challenge to management would promote initiative and enter- 
prise in the business side of transportation. 

I advance these ideas and such argument as I have been able to 
present in support of the points which I have suggested for your dis- 
cussion. I recognize that there is much to be said on the other side. I 
am not myself sure where I stand upon some or all of these points. I 
want to hear what criticism or comment their statement may provoke. 
A Scotsman told his wife that he was going down to his Club ‘“‘to do a 
little contradictin’.’’ It will soon be time for the contradictin’ to be 
done here. 

I thank you. 
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THE INTERSTATE COMMERCE COMMISSION— 
PAST, PRESENT AND FUTURE 


By HonoraBLe Hues W. Cross, 
Interstate Commerce Commissioner 


The most recent of the perennial Washington taxi driver jokes 
coming to my attention is as follows: Two visitors to the nation’s capital 
were seeing the sights by taxicab. Passing the National Archives build- 
ing they noticed on the base of one of the statues the inscription: 
‘*What is past is prologue.’’ One of them asked the driver what it 
meant. ‘‘That,’’ said the driver, ‘‘is government language, and what 
it means is ‘you ain’t seen nothing yet.’’’ If this incident is true, I 
think you will agree that the driver succeeded admirably in viewing the 
very prevalent mood that today concerns us all as to the future of our 
nation, free enterprise, and the security of our individual lives. 

In that context I shall talk about the Interstate Commerce Com- 
mission, its past, present and future. Within the next six months the 
Commission will have completed its sixty-fifth year. In this span of 
time the Commission has succeeded in establishing itself as a so-called 
independent regulatory agency with at least a fairly good reputation 
for ability and integrity. Attainment of that status has not been easy. 
Agencies of its type always have been disturbing to those who make a 
fetish of the tripartite distribution of governmental functions. In the 
first twenty years of the Commission’s life the judicial branch seemed 
intent on preventing any important exercise of power by this upstart 
agency. Only through the sagacity and vision of Commission members 
and leaders in Congress was the Commission perpetuated. In its last 
twenty years people advocating more and more centralization of authority 
and power in the executive branch have taken over the job of finding 
ways to curb the Commission and similar agencies, for which it has 
served to a considerable degree as a prototype. 

Since the close of the last war it has been said that even the Congress, 
determined as it is upon preserving the free competitive system of 
private enterprise among the several types of carriers, often looks upon 
its own Commission as a stepchild. When billions for national defense, 
billions for Europe, taxes and more taxes, inflation, Korea, atomic war- 
fare, the threat of World War III are but some of the issues demanding 
the utmost in ability and statesmanship of the elected representatives 
of our people, who can wonder, much less criticize, the neglect of the 
parent in ameliorating the distressed condition of an agency whose duties 
are merely to administer the national transportation policy and to pre- 
serve a transportation service adequate to meet the needs of the commerce 
of the United States and the national defense. 

In citing this reputation of the Commission for integrity, I do not 
want to bepaint a theme of self praise, but I do believe that at this 
particular time we are entitled to the satisfaction of reminding our- 
selves that the Commission is in no way responsible for the fact that the 
Congress is considering the formulation of a code of ethics to govern 
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the relations between governmental agencies and private individuals 
who profit by the actions of those agencies. 

In seeking the reason for the Commission’s good reputation we may 
well turn to the last address of my distinguished predecessor, the late 
Joseph B. Eastman. Perhaps you can recall the following passage in 
that address: 


‘The statutes which the tribunal administers should be well, 
simply and carefully formulated, but the personnel which does the 
administering is more important than the wording of the statute. 
Good men can produce better results with a poor law than poor 
men produce with a good law.”’ 


Also the following: 


‘In any large administrative tribunal, like the Interstate Com- 
merce Commission, a vast amount of the real work must necessarily 
be done by the staff. It is a difficult problem to give the individual 
members of the staff the proper recognition for work well done— 
recognition on the outside as well as the inside.”’ 


This brings me down to the present time. You are aware of the 
fact that the most pressing immediate problem before the Commission 
is how it shall live within its income and perform its duties during the 
present fiscal year. The Commission, of course, is not unique in having 
to wrestle with this problem, but we should consider nevertheless some 
of the implications. 

For the sake of comparison, our agency, which regulates all forms 
of land and inland water interstate transportation, is not a large agency 
so far as the number of its employees is concerned. The 1950 average 
employment for the Civil Aeronautics Administration was 17,208 em- 
ployees; for the Federal Maritime Board and Maritime Administration, 
4502 ; the Bureau of Public Roads, 3615; the Railroad Retirement Board, 
2459 ; and the Interstate Commerce Commission, 2161. So restricted has 
the Commission been in the number of its employees that since 1940 its 
personnel has actually shrunk from 2649 to 1911 on September 1, 1951, 
despite many new duties added by acts of Congress, including Parts 
III and IV of the Act, the Mahaffie Act, and the Reed-Bulwinkle Act. 
This shrinkage has been accelerated since 1948 by successive appropria- 
tion curtailments. 

For the fiscal year beginning July 1, 1941, the Commission’s total 
appropriation was $9,322,750; for the fiscal year beginning July 1, 1951, 
it was $10,474,535, a total increase of but 12 percent. I ask you how 
long a trucking company or railroad could avoid bankruptcy with but 
a 12 percent increase in its budget or how long any labor union would 
tolerate a wage increase of but 12 percent when the cost of living index 
has almost doubled ? 

The efforts to comply with the wishes of Congress in making adjust- 
ments necessary to conform to our reduced funds involves complications. 
For example, the reduction seems to have reflected the feeling of some 
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that we have been spending too much money in the Bureau of Valuation 
and the Bureau of Transport Economies and Statistics and in the Section 
of Safety in the Bureau of Motor Carriers. The Bureau of Valuation 
has long been used as a whipping post by those who have questioned our 
administrative policies. Since 1937 its staff has shrunk from 242 persons 
to 83, and there is very little room for further contraction unless we are 
to abandon the bare minimum of work now being done by it in compliance 
with the valuation statute which Congress has not seen fit to repeal or 
amend. Our duties with regard to motor carrier safety are likewise 
prescribed by statute, and, despite the belief held by some persons, these 
duties do not overlap or duplicate the duties of the States in policing 
and protecting the highways. If we interpret the Congressional man- 
date as calling for curtailments equivalent to the abandonment of this 
duty, will we be blamed by the public for official negligence in case 
of some shocking accident, the explosion of a truck carrying high octane 
gasoline or explosives? As for Statistics, some years ago you will recall 
the Commission embarked upon a modest research project which seemed 
to be desirable in order to keep up with the trend of the times. On this 
score we were complimented by the task force of the Hoover Commission. 

While bearing our weaknesses is distasteful and to some degree 
humiliating, I feel that within this family of friends here assembled 
I should cite two other examples. 

After the war it was foreseen that motor carrier work for a period 
of time would increase and then might taper off. However this leveling 
trend has not been reached, as filings are still upward. Since I have been 
on the Commission a very concerted effort has been made to speed up the 
handling and processing of motor carrier cases. In order that Division 
5, of which I am a member, may currently know of the cases under its 
jurisdiction and thereby spur the work, detailed tabulations of applica- 
tion cases are made twice each month. It is noteworthy that for the 
year ending August 31, 1951, through the Section of Complaints in the 
Bureau of Motor Carriers, 3988 cases were disposed of, covering appli- 
cations for operating authority, finance, rate and other matters. Con- 
sidering the growing complexity and increasingly huge records in many 
of these cases, no one can gainsay this was a formidable showing. Never- 
theless, during the year our backlog increased over 11 percent, with 
nearly 3,000 matters pending. How can we convince our critics in the 
motor carrier field, as well as the Congress, that we are not lagging and 
have not permitted cobwebs to grow around our activities? 

I feel dutybound to present one other picture in sombre shades. 
The Bureau of Formal Cases has the primary duty of hearing formal 
complaint cases and conducting investigations on motion of the Com- 
mission, functioning until the final disposition of these cases. As of 
August 31, 1951, there were 921 cases pending, as compared to 463 on 
the docket on August 31, 1946. In 1951 there were 72 examiners as 
compared with 78 in 1946. 

The Traffic World in a recent issue commenting on the exceedingly 
complex issues raised in Ex Parte 175 commended the Commission for 
having produced such an exhaustive report in such a comparatively 
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short space of time, pointing out that the public participation in the 
proceeding did not end until three weeks before the promulgation of the 
order. The view was expressed that, ‘‘It would take considerable imagi- 
nation to assume that any other of our federal bureaus could have done 
so well. Indeed, we can think of some specially constituted bodies for 
transportation investigation that work much longer and spend a lot 
more money without bringing forth anything half as helpful and 
rational.’’ 

To examiners in the Bureau of Formal Cases must go a large share 
of the credit for this expeditious and judicial report. At all times in 
the difficult rate controversies the Commission, because of the magnitude 
of its duties and functions, must lean heavily upon this bureau. Here 
we must confess a further weakness. Of the 72 examiners in the bureau, 
29 have passed the age of 60 and 15 more in the 55-60 age group with 
voluntary retirement rights, over one-half of the total staff. A serious 
recruitment project for this bureau is long overdue and cannot be under- 
taken too soon. 

These examples of our deficiencies through lack of funds might be 
augmented by many others covering every bureau within the Commission. 
The threat of dismissals and payless furloughs is having its effect upon the 
morale of our staff, and to me this is most disturbing. Just before leaving 
Washington, I learned that since January 1, 1951, 305 separations from 
the Commission have occurred, 111 of these were occasioned by employees 
transferring to other federal agencies at increased pay. 

I now come to the future. In the various studies intended to promote 
more efficiency and economy in Government, the Commission has not 
escaped notice, and of course it has no right to expect immunity from 
consideration. Certain modifications of our internal organization have 
been suggested and will be considered in this convention. I shall refer 
to them briefly. 

One is that the Commission lengthen the term of its chairman and 
broaden his responsibilities, as recommended by the Hoover Commission. 
You are familiar with all of the reasons which have been advanced for 
and against the proposal. The plan was tried from 1939 to 1941. I 
assure you that I have an open mind on the question whether this plan 
should be revived. 

It has been suggested that we need an executive officer or general 
manager to do our housekeeping, as it were, working with and at the 
direction of the commissioner in charge. A recent attempt by the 
Commission to create such a top grade position was turned down, and 
it is doubtful whether we could now secure a person of the requisite 
competence who would be willing to serve for the salary which the 
Commission would be permitted to pay. 

The Commission has been told repeatedly by its friends that it does 
not know how to make a case for itself before Congress and that we have 
been backward in the presentation of the matters which I am called 
upon here to detail to you. We have been chided for not having someone 
to whom this responsibility is delegated and for failing to keep abreast 
of the times, when other agencies and departments of government 
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consider this part of their necessary responsibility. It has been pointed 
out, and I have no reason to question the statement, that the Department 
of Defense has a larger staff handling public relations than the entire 
staff of the Commission. If public relations becomes part of the respon- 
sibility and duty of the Commission in order to function, then we must 
confess error, because we have never had one single person on the payroll 
to handle this work. 

It is of the utmost importance that we do our very best in our re- 
duced circumstances to prevent any lowering of our performance stand- 
ards which would be immediately seized upon by those who would like 
to do away with an independent agency of Congress in the regulation 
of transportation. The suggestion has been made that efficiency would be 
served by the transfer of some of our activities to the Department of 
Commerce. To this I would say that these activities, such as safety, 
statistics and car service, are more or less closely tied in with rate regu- 
lation and other matters and should be retained, for the time being at 
least. I question whether those activities could be administered for any 
less money than we would require for a good job. I venture the asser- 
tion that it would take much more, and I doubt whether the results would 
be as good as we have been able to accomplish, even with our limited 
personnel. The ultimate responsibility for successful performance, now 
vested in 11 Commissioners would be lodged in a cabinet officer whose 
tenure, dependent upon political fortunes, would necessarily be limited 
and uncertain and whose decisions might be tinged with political ex- 
pediency. 

In this day and age when people have learned to lean more and 
more heavily upon government, we have heard repeated many times the 
slogan, ‘‘Let’s make a law.’’ Those who adhere to concentration of 
power in the executive branch of government are perhaps the most severe 
critics of our independent agencies and no doubt they would join in that 
refrain. They believe in more and more centralization of power. 

I would like to give you one example of how this has worked out. 
In an analysis of the federal budget for the year starting July 1, 1951, 
prepared for the Board of Directors of the Illinois Chamber of Com- 
merce by a leading accountant in the United States, it was estimated 
that the expenditures in the regulation and services to transportation 
and communications would be $51,000,000 as compared to $28,000,000 
for the three-year average of 1946-1948, or an increase of over 82 percent, 
whereas the estimated increase to the Interstate Commerce Commission 
for 1952 over 1948 was but eight percent. Parenthetically, I might add 
that in the bill finally approved the amount appropriated to our Com- 
mission was actually less than for 1948, despite increased duties, in- 
creased costs, and mandatory wage increases. ; 

Such a transfer of our powers might result in inefficiencies, friction 
and jealousy growing out of the division of responsibility, as has resulted 
in similar situations in the past. The house divided against itself argu- 
ment of Abraham Lincoln still holds good. Eventually there would 
come a proposal that an executive department take over from this 
agency of Congress the complete regulation of land transportation. 
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Let those who may think that the usefulness of an independent 
regulatory commission in the field of transportation is passing remember 
that the weakening of such an agency may well undermine the foundation 
of private ownership upon which such transportation, has always rested. 
It would be hailed as a great victory for those who believe in the 
nationalization of transportation and who would follow in the footsteps 
of Great Britain in her present struggle for national socialization of 
industry. 

What is the relation of the practitioners to what I have been talking 
about? First, be patient with us, if our efforts to deal with the omni- 
present problem of procedural delays seem slow and unproductive. We 
know you are much interested in the progress of our work and we shall 
welcome suggestions, but please bear in mind, for example, that we 
suffer from the chronic shortage of examiners and stenographers, and 
that difficulty is at present beyond our control. 

You can help us by exercising care in the preparation and trial 
of your cases, avoiding needlessly lengthy evidence, by writing briefs 
which clearly present your position and do not distort the facts estab- 
lished by the evidence, as well as by adjusting yourselves to hearing 
assignments that must be scheduled to the best use of our curtailed ex- 
aminer staff and economy in travel costs. 

As advocates you can do a public relations job for us that we cannot 
do for ourselves. You can make it your business to help us in our 
business. You can help to develop a better public understanding of our 
duties and bring about a better appreciation of the necessity for the 
preservation of a strong, independent, non-political agency capable of 
discharging its duties. We hope it may be understood, and I here 
emphasize again, that we have no desire to build up a large staff of 
employees and that we are only dedicated to the faithful performance 
of the duties which Congress has seen fit to delegate. 

I would not have you think that I am gloomy as to the future. 
Economy in government must ever be the watchword. In these perilous 
times there is often a lack of opportunity for thoughtful evaluations. 
We are all likely to have many more dilemmas, disappointments and 
frustrations. This situation will inevitably affect the Commission and 
its work. We will try to do what is right as we see it under all circum- 
stances. We are content to rest our case on the record that has been 
made through the years. 
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I. C. C. PROCEDURE AND PRACTICE 
By Wiser La Rog, Jr., 
La Roe, Brown & Winn, Washington, D. C. 
Mr. PRESIDENT, COMMISSIONER CROSS AND F'ELLOW-PRACTITIONERS : 


I do not see how our President, Mr. Turney, could have chosen a 
more interesting subject for discussion than the one to which we are to 
address ourselves today. In spite of John’s infernal capacity for 
making us work we like him and we admire the skill and the fidelity 
with which he has directed the affairs of the Association. 

I fully agree with Parker McCollester that we would not be true 
friends of the Commission if we refrained from honest and constructive 
criticism. On that subject I would like to say that most of the principles 
that I am advocating here this afternoon are not mine but have been 
endorsed by quite a large number of not only members of my committee 
but of practitioners in whose judgment I have confidence. I say that, 
Granville, because in your paper you seem to imply that my arguments 
here are my own. On the contrary, they reflect quite a cross-section 
of practitioner viewpoint. 

The efficiency of the Commission and the adequacy of its procedures 
affect all of us in our practice and they also affect our clients, and they 
may affect the nation. 

I would be less than frank if I did not say that I am deeply con- 
cerned about some aspects of the Commission and its work. I cannot 
help feeling that the Commission has been weakened of late and that it 
is less effective as an agency than it was in the earlier days. This is due 
in part to the loss of an alarming number of the examiners by death, 
retirement or resignation and the Commission’s inability to fill the 
vacancies because of inadequate Congressional appropriations; and in 
part to the fact that the Commission’s task is infinitely more difficult 
than it was a decade or two ago. The very enormity of the task today 
requires adequate appropriations, an adequate, skilled staff and modern 
methods to assure a streamlined efficiency. Those of us who have 
learned through the years to look upon the Commission with respect and 
with admiration must do what we can to help. I fully agree with 
Parker McCollester that we would not be true friends of the Commission 
if we refrained from honest and constructive criticism. Since Granville 
Curry in his paper treats my suggestions as mine only, I should say 
that they are concurred in by many of our leaders. 

Complaints about delays and about cumbersome administrative 
processes are too frequent to be ignored. It sometimes happens that a 
ease will lie on the desk of a commissioner or on the desk of an ex- 
aminer for many months without being worked on for the simple reason 
that the pressure of other work is so heavy that the case must be tempor- 
arily side-tracked. 

There are cases where it seems to the practitioner that the pro- 
cedural steps are more numerous than they ought to be, causing un- 
necessary delay. I would like to read to you the docket entries in one 
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recent case in which I happened to be interested, namely the Edgewater 


Case involving discrimination between Edgewater, N. J., and other parts 
of New York Harbor. In fairness to the Commission I should say that 
the delays in this case were, I happened to know, due largely to the fact 
that certain of the I. C. C. personnel handling the case were badly tied 
up with other matters. The principal steps in the case were these: 


PROCEDURAL STEPS IN A RECENT ForMAL COMPLAINT CASE 


December 18, 1947 

nny 5, 1948 
arch 25, 1 

May 3-7, 1948 

August 3, 1948 

August 16, 1948 

Nov. 8, 1948 

Feb. 16, 1949 

March 23, 1949 

May 27, 1949 


May 27, 1949 


= 15, 1949 
une 15, 1949 


eng 28, 1949 

p. 20, 1949 

October 7, 1949 

December 9, 1949 

ered 1, 1950 
arch 16, 1950 


August 7, 1950 
October 10, 1950 
December 18, 1950 
December 22, 1950 


anuary 15, 195] 
anuary 15, 195] 
anuary 23, 195] 
March 16, 1951 


March 22, 1951 


April 25, 1951 
May 4, 195] 

May 18, 1951 
May 21, 195] 
June 22, 1951 


July 13, 1951 
August 10, 1951 


Complaint filed. 

Answers filed. 

Assigned for pry on May 3rd. 

Hearing, briefs set for June 14th. 

Briefs filed. 

Report of the Examiner. 

Exceptions. 

Oral Argument. 

Report and order of the Commission. 

— for filing petitions for reconsideration extended to June 


Order of March 23 further modified to become effective 
August Ist. 

Petition of defendants for reconsideration. 

— filing petitions for reconsideration extended to June 


Order further modified to become effective November Ist. 
Order further modified to become effective December Ist. 
Order further modified to become a rey 16, 1950. 
Order further modified to become effective February 28, 1951. 
Order further modified to become effective April 28, 1950. 
Order further modified to become effective June 30, 1950. 
Order further modified to become effective August 30, 1950. 
Order further modified to become effective September 30, 1950. 
Order further modified to become effective November 30, 1950. 
Order further modified to become effective January 31, 1951. 
Order further modified to become effective April 3, 1951. : 
Time for fling petition for reconsideration extended to April 
Case reopened for reconsideration. 

Order of March 23, 1949 vacated and set aside. 

Report on reconsideration. 

Petition of defendants for extension of the effective date of 
the order. 

Order further modified to become effective June 26, 1951 and 
time for filing petitions for reconsideration extended to 
April 25, 1951. 

Petition of defendants for reopening. 

Replies filed. 

Request for postponement. 

Petition for reopening denied. 

—— for filing on thirty days’ notice modified to 
ten days. 

Defendants’ request for three days’ notice denied. 

Order postponing indefinitely the effective date of the order 
because of a court restraining order. 


From any viewpoint such handling of a case does not represent 
reasonable efficiency. I fully realize, as I have said, that things of this 
kind are in part attributable to lack of sufficient personnel and to a very 
heavy burden of work, but is nevertheless true that such unbusinesslike 


methods and unreasonable delays hurt the Commission. 
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One of the greatest problems is to relieve the burden of the indi- 
vidual commissioners. Parker MeCollester has given us an almost 
dramatic picture of the enormous increase in the I. C. C. powers and 
responsibilities and of the extent to which the Commission is burdened 
by its increasing statutory duties. 

Several have made helpful suggestions to our Committee on Pro- 
cedure. Mr. F. C. Hillyer would have about fifty deputy commissioners 
located in different parts of the country and would assign to them the 
hearing of the smaller local cases, with oral argument before the deputy 
at the close of the hearing. This would undoubtedly avoid a great deal 
of expense and delay incident to hearings and argument in Washington. 
But to my knowledge, a somewhat similar suggestion was considered 
and received unfavorable action about three decades ago, the unfavor- 
able action being due in part to the probability that there might be 
divergent policies as between the deputies and the Washington office 
and also because it might be unwise to have the same man, however 
honest, hearing and deciding most of the cases in a particular area. 

Parker McCollester, to whose judgment I always attach heavy weight, 
would have cases argued before the Examiner at the conclusion of the 
hearing, in lieu of briefs and he would also set a time limit for the ex- 
aminers to submit their proposed reports, followed by exceptions. He 
adds: ‘‘We practitioners should have instilled into all of us the idea 
that we should not resort to dilatory tactics of one sort or another.’’ 

While I think highly of all of Parker’s suggestions, I doubt the 
practicability of putting a time limit on the examiners until such time 
as there is a sufficient number of examiners to handle the great volume 
of work. It is a most common experience within the Commission for an 
examiner to be tied up literally for weeks on one big case for which the 
commissioners are pressing, with the result that other cases assigned to 
the same examiner must necessarily wait. I doubt whether there is any 
answer to this problem except more examiners and, therefore, more ap- 
propriations. 

The same comment applies to the suggestion of my friend Warren 
Wagner that many itineraries are too long and because they are too 
long result in delay in getting out the reports. This situation is not 
helped by the fact that the Commission had 145 examiners in the 
Bureau of formal cases in 1930 as compared with 71 today. In other 
words, this staff of examiners has been more than cut in half and 28 of 
the 71 examiners who are now at work are over sixty, which is the 
retirement age, indicating further depletion of a thoroughly trained 
and highly competent Examiner staff. 

I am persuaded that one of the major difficulties is the lack of 
centralized administration. A successful corporation has not only & 
President but an Executive Vice President. The Commission has nothing 
of the kind. The rotating chairmanship is just as bad, in my opinion, a8 
trying to rotate the presidency of the Standard Oil Company every 
year. You simply cannot get administrative efficiency in that manner. 
To say that such rotation is necessary in order to educate the different 
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members of the Commission seems to me to be doubtful logic. Even if 
they need the education, which I doubt, it is too high a price to pay. 

The lack of a competent executive is not entirely the fault of the 
Commission by any means. In fact, the Commission has sought diligent- 
ly to find the right man, only to run up against the proposition that a 
man of the caliber needed cannot be obtained for the compensation 
which the Commission is able to pay. In this and in other matters which 
Ihave no doubt will be explained by Mr. Callaway, who is doing such an 
efficient job in the matter of I. C. C. appropriations, the Commission’s 
efficiency is impaired by the lack of adequate appropriations by Con- 
gress. It is beyond my understanding why the best of all the adminis- 
trative agencies should be so parsimoniously treated by Congress. One 
would think that Congress would appreciate the importance of the 
regulation of transportation and that it would be generous instead of 
stingy in appropriating funds for the Commission’s use. But I must 
not trespass further on Carl Callaway’s domain. 


Handling of Personnel Matters 


There has been a great deal of discussion among the practitioners 
about the Commission’s handling of personnel matters. The trouble 
seems to be that, to a large extent, the individual commissioners have 
jurisdiction over the personnel problems, including salaries, in the par- 
ticular bureau of which they are in charge. It does not seem right to 
have 11 commissioners working on personnel problems. Not long ago 
my attention was called to a situation where it was alleged that one 
examiner had received three promotions in five years whereas another 
examiner of the same grade and doing like work, but under another 
commissioner, had received no promotion for more than five years. When 
I asked about that violation of Section 3 the explanation was that the 
Commissioners’ viewpoint differed as to how salaries should be arranged. 
Are these violations of Section 3 as to salary not apt to occur when so 
many commissioners are in charge of salary matters? It seems very clear 
that personnel matters should be under a single personnel head, if only to 
avoid such discriminations as I have mentioned, but also to get more 
efficient work out of the personnel. Kenneth J. McAuliffe, whose ex- 
cellent letter was received by our committee too late for incorporation 
in the Journal, recommends the election of a chairman for four years and 
the appointment by him of a competent administrative assistant who 
would be given jurisdiction over personnel matters. Others who dislike 
the rotating chairmanship are J. V. Norman, W. V. Hardie, Albert E. 
Stephan, John R. Turney, and Parker McCollester. 


Voluminous Transcripts 


One of the most frequent complaints heard among practitioners is 
that transcripts are too long, especially in public convenience and 
necessity cases. The amount of duplicated testimony is simply tremen- 
dous. The consensus of those practitioners whom we consulted is that 
this evil is due in part to the practitioners themselves and in part to 
examiners who do not keep a tight enough hold on the conduct of the 
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hearing. It is well known that some examiners are very effective in 
making suggestions to counsel that tend to limit the size of the record, 
while other examiners are inclined to sit and take almost everything 
that is offered, regardless of the duplication and sometimes regardless 
of irrelevancy. 

The Civil Aeronautics Board has a procedure in which I have par. 
ticipated and which in some respects seems to be effective, under which 
both the testimony and the exhibits are submitted prior to the hearing 
and the hearing opens with cross-examination. This means of course 
a lot of canned testimony. It also deprives the examiner of the oppor- 
tunity of hearing the direct testimony of the witnesses and judging for 
himself to what extent it is based on their own knowledge and experience. 
In most cases it does seem to shorten the record and I believe that it is 
worth studying. Of course we have something similar to it in the I. C. C. 
procedure in the form of verified statements. But one often wonders 
to what extent such verified statements are actually read by the com- 
missioners. I am inclined to doubt their effectiveness. 

My personal observation is that the objections to so-called canned 
testimony are more than offset by the saving that results from careful 
preparation and streamlining. When the testimony is not canned counsel 
and witness will do a great deal of rambling. It irritates me to have 
counsel take up time by such surplusage as this: ‘‘Now, Mr. Witness, 
that gives me this thought and if you do not mind I would like to have 
you go into it a little more in detail because I believe it has relevance to 
the issues before us here.’’ Such rambling is a complete waste of time 
and money and is almost sure to be avoided if the testimony has to be 
prepared in advance. 


Delegation of Authority 


A great deal of thought has been given to delegating more authority 
to the different bureaus and, in connection therewith, thought has also 
been given to the matter of reducing the size of the Commission to five 
or seven members. The majority of practitioners seem to favor more 
delegation of authority but they do not favor changing the size or basic 
setup of the Commission itself. Quite a number feel that suspension 
cases could be very efficiently handled by the Bureau of Traffic and 
Board of Suspension but there are others who feel that decisions in- 
volving millions of dollars ought to be made only by men appointed 
by the President. This latter suggestion appeals to me, yet I wonder 
about the efficacy of the present system when a commissioner is sometimes 
asked for his vote on a suspension matter under circumstances where 
quite obviously he can give only cursory consideration to it. There 
are many who feel that careful study of a suspension problem by such 
experts as constitute the Board of Suspension would be more desirable 
from the public viewpoint than the hurried vote of an overworked com- 
missioner. 

I do not mean to suggest at all that the commissioners are lacking 
in fidelity to their task. What I do mean is that they are so terribly 
overburdened with work that a further delegation of authority seems 
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both desirable and necessary. I believe that the Commission is entitled 
to a great deal of credit for the high caliber of its bureau heads who 
almost without exception are highly competent and who have a high 
conception of their public duty. I do not see why many matters cannot 
be delegated to men of such caliber at least for preliminary adjudication 
subject to appeal to a division. I am convinced that the majority of 
cases will not be appealed and the several divisions would thus be re- 
lieved of a tremendous volume of work. 


Pretrial Conferences 


The opinion seems to be almost unanimous that pretrial conferences, 
while good in theory, have not worked very well in practice. In the 
first place, it is difficult to hold such conferences elsewhere than in 
Washington, which means that a great deal of expense is involved in 
traveling to and from the pretrial conference. I am inclined to agree 
with Granvillle Curry, who has meant so much to our Association, that 
“the prehearing conference is of little value and in many cases a waste of 
time’’ and also with J. Van Norman that while such conferences are 
helpful in court proceedings, they have not proved helpful in I. C. C. 
practice. John Turney thinks that the pretrial conference has been 
too much of a ‘‘free-for-all town meeting’’ and that the ‘‘pretrial con- 
ference’’ is generally a farce. But Mr. Turney seems to believe that the 
pretrial conference could be made to work if the commissioners and ex- 
aminers would take them more seriously and work hard to bring about 
a clear definition of the issues and a limitation of the scope of the pro- 
ceeding before the hearing starts. 

I suspect that the true answer to all of this is that the pretrial 
conference is helpful in a very limited number of cases and pretty much 
a failure in the general run of cases. 

I do not have time to discuss all of the numerous issues which have 
been raised by the practitioners. The ones which I have given are illus- 
trative. It is the hope of our Committee on Procedure that the prac- 
titioners will, as many already have, take this whole matter seriously 
and let us know what in their opinion can be done to improve matters. 
After all, we are a bar association, so to speak, and we have the same 
obligation in our specialized field to help the Commission through con- 
structive criticism and affirmative suggestions that the American Bar 
Association has so long and so effectively carried out with respect to 
our court system. As I see it, we have not only the right but the duty 
to devote some of our time to this purpose. 

Just a word about Parker McCollester’s challenging paper. I do 
not find myself in accord with his views. We must not turn the hand 
of the clock backward and revert to the law of the jungle. The solution 
lies, as I see it, along the line of recognizing the great value of the Com- 
mission as an independent agency and combatting the factors that 
weaken it. What we have to fear most is the trend toward government 
ownership and socialism. The excellent quality of the administration 
of the Act by the I. C. C. is in itself a protection against government 
ownership and also against socialism. The real answer to socialism and 
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communism is free enterprise intelligently regulated in the public 
interest. 

All of us are worried about the pyramiding of government power 
in Washington, but a distinction must be drawn between the independent 
agencies, like the I. C. C., which Congress has set up to regulate in the 
public interest, on the one hand, and the White House and the executive 
departments, on the other. It is the growth of executive power that we 
have to fear. We have a right to tremble when we see an agency like the 
Federal Maritime Board transferred to the Department of Commerce, 
a step which in my opinion would never have been taken if the Maritime 
Commission had won the confidence of the people to the extent that the 
I. C. C. has won it. My definition of fascism is ‘‘too much executive 
power.’’ Parker McCollester is on the wrong track in suggesting for 
discussion that the answer will be found in reducing the I. C. C.’s 
powers and returning to unbridled competition which would do a vast 
amount of harm, including the wiping out of millions upon millions if 
not hundreds of millions in franchise values represented by certificates. 

Independent regulatory agencies like the I. C. C. are never going to 
endanger our democracy. What may well endanger it is to transfer 
these agencies to places where they will be under White House domi- 
nation and therefore in politics. That would indeed be a step toward 
fascism. To avoid such a calamity we must keep the I. C. C. strong, 
increase its appropriations, and make its staff stronger instead of weaker. 
The drift toward government ownership and socialism and fascism 
would be checked if we had enough agencies like the I. C. C. which 
believe in the free enterprise system and which are doing their best, often 
under heavy handicaps, to make the regulation of free enterprise success- 
ful. Our clear duty is to help make the Commission stronger and more 
efficient. By so doing we shall render a service to democracy and & 
disservice to the cause of socialism. 
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PRACTITIONERS THE TROUBLE LIES WITH YOU 
By Harry C. AMEs, 
Ames, Hill & Ames, Washington, D. C. 
Mr. PresmENT — FELLOW PRACTITIONERS: 


I feel that I should open this discussion with an apology. When we 
were considering with our amiable President the matter of a panel topic, 
it struck me that perhaps we were overstressing the faults of the Com- 
mission in their relation to the delays encountered in bringing cases to a 
conclusion. I very timidly suggested that it was barely possible that at 
least some of the fault lies with the practitioners. I guess that’s where 
I made my first mistake. With his usual exuberance Brother Turney 
has expanded this into a terrifying topic. 

Practitioners the Trouble Lies With You! 

Now please believe me when I say that any fault I lay at your door 
will fit equally well, perhaps better, at my door. I want this to be a 
perfectly mutual discussion in which we take our hair, if any, down and 
explore conditions in our own house. 

In trying to place blame on the Commission or on the great body of 
practitioners for delay there are two things we must bear constantly in 
mind. They are: 

1. That in the past 25 years the character of Commission activities 
has undergone a complete metamorphosis. 

When I was with the Commission from ’20 to ’29 and for several 
years after I left the case that did not involve the reasonableness or 
lawfulness otherwise of a particular rate or rate adjustment was a 
rarity. Now the exact reverse is true. 

With the additions of Parts II, III and IV to the Act the nature of 
the Commission’s work has completely changed. 

2. The only delay which is chargeable to the Commission beyond 
peradventure of doubt is that which occurs between the date when the 
case is submitted and the date when it is decided. 

During that interval any delay is Commission delay. 

I made a check on that situation and the results are quite interest- 
ing. 

I leafed through two volumes of decisions made in 1926. 
The periods between submission date and decided date ranged 
from 1 month to 31 months. 

Nineteen cases were decided in one month. 

One case took 31 months. 

Out of 287 cases noted 219 were decided within a range of 1 month 
to 5 months after submission. 

The weighted average was 5.46%. 

Incidentally, 90% of the cases were what we call straight rate cases. 

No one ever complained overly much about delays in 1926, so we can 
accept that performance as satisfactory. 
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Next, I studied two volumes of decisions in the regular I. C. C, 
volumes made in 1947. 

Much to my surprise the range was from 1 month to 18 months and 
the weighted average time had been reduced to 4.21 months. 

So apparently the Commission has not been dragging its feet on this 
type of litigation. 

I next studied a typical period in 1948 with respect to motor car- 
rier finance cases. 

There I found real speed. 

The range of time between submission and decision ranged from 2 
days to 5 months. 

The weighted average time was 2.2 months. 

Incidentally, 68% of the cases were disposed of in one or two 
months. 

Certainly, there is no great delay’ there. 

The last type of decision studied was the regular motor carrier case 
involving extensions, rates, ete. 

There I found the first real evidence of unusual Commission delay. 

For the period studied the time range was from 1 month to 38 
months. 

The weighted average time consumed between date of submission 
and date of decision was approximately 9 months. 

It thus seems plain that the greatest field for improvement is in the 
litigation under Part II, excepting that relating to cases on the Finance 
Docket. 

With that thought in mind I have jotted down a few of the situ- 
ations in which I think there is room for improvement. 

(1) and (2) The first two faults which come to mind are 


(a) The great number of applications which are filed but not 
prosecuted, and 

(b) The number of times in which the practitioners fail to 
withdraw such applications prior to hearing. 


On page 101 of the 64th Annual Report of the Commission there is 
a table showing that in the fiscal years ended October 31, 1941 and 1950, 
some 432 and 536 applications, respectively, were dismissed. 

I am told by Paul Coyle of the Section of Complaints that 90 per 
cent of these dismissals were requested after hearings had been set, most 
of them the day before. f 

In the first 3 weeks of September, 1951, there were 95 such dis- 
missals. . 

This plays havoc with the efficient functioning of the examining 
force, by causing a useless expenditure of both time and money. 

For example, I examined two specimen itineraries for September, 
1950. 

One showed 14 hearings assigned—6 heard. 

One showed 19 hearings assigned—7 heard. 

Certainly there seems to be room for improvement here. 
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3. The next opportunity for improvement is in the great number of 
postponements requested coupled with the extreme liberality of the Com- 
mission in granting them, a privilege which all of us abuse. 

These postponements relate principally to hearing dates and ex- 
ception dates. 

I examined 51 active cards in Chief Examiner Mullen’s office 
selected at random. 

In 46 of them the practitioners had asked for and gotten extensions. 

In Paul Coyle’s office the extensions ran about the same—45 out 
of 50. 

In the Section of Complaints, however, the requests were much more 
numerous. 

As a rule, in Mr. Mullen’s office the cards show one—perhaps two— 
requests for the most part and no more. 

Several cards in Mr. Coyle’s office showed 10 or 12 requests for ex- 
tensions on exception dates, the prize exhibit being one in which 12 ex- 
tensions were asked for and granted, but the exceptions were never filed. 

4. Another serious shortcoming of which practitioners are guilty 
is their failure, either as an applicant or a protestant, to give the Com- 
mission timely notice as to a reasonable approximation of the time to be 
required at a hearing. 

This failure causes great delay in the disposition of cases because of 
the necessity of setting the cases for further hearing ordinarily bringing 
about another series of postponements due to engagements of counsel, 
ete. 

I say the Commission has been liberal in granting postponements 
and I admit that I have asked for as many postponements as any of you 
and probably will continue to, but they are liberal and it causes lots of 
delay. I think probably I am in a position to know about long drawn- 
out cases because of the Barge-Rail Case, but I’ll say very frankly that 
in the Barge-Rail Case especially about 80% of the delay was the fault 
of the lawyers prosecuting the case. 

To show you the liberality of the Commission, and to make a quick 
comparison of the liberality of the courts on the matter of time for filing, 
or extensions, I would like to relate briefly a personal experience I had 
before Judge Leibell in New York in an anti-trust suit. During the 
course of the argument it developed that Judge Leibell wanted a sup- 
plemental brief from both sides. I happened to be the one who was 
arguing at the time he made his remark. As usual, the Judge was sitting 
up high on the bench and the secretary was sitting down low where the 
Judge could not see him but I could. Judge Leibell said, ‘‘Mr. Ames, 
how much time do you think you ought to have to file this supplemental 
brief?’? I had the Commission in mind. I said: ‘‘ Forty-five days.’’ 
You should have seen the expression on the face of that court secretary. 
He held up five fingers. That is what I got—five days. 

5. The final fault which in my judgment is directly chargeable to 
us as practitioners is that of endless, unnecessary and repetitious cross- 
examination. 
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In one hearing (I shall not mention names nor docket numbers) I 
saw a witness who had testified 20 minutes on direct, cross-examined 
for two full days. 

I appreciate that this is a ticklish subject to discuss among lawyers. 
While I am sure that every practicing lawyer realizes fully the dangers 
lurking in cross-examination, there is a common feeling among lawyers 
that these dangers do not apply to us. 

In other words, we are prone to criticize the other fellow for over 
cross-examination and then indulge in it ourselves. 

But frankly I believe I am qualified to discuss the matter a little 
bit, after 10 years experience on the Commission’s bench and 22 years 
in front of it. 

To me there is no question that unnecessary cross-examination 
produces serious delays as well as atrocious records. 

Its evils work in two ways. 

First, it might well, and often does, result in adjourned hearings, 
thus setting in motion a new series of postponements and delays. 

Secondly, and as an alternative to the first, it causes a stampede to 
finish a hearing in the allotted time resulting in a faulty record with all 
the further delays that that entails. 

Personally, the longer I have practiced, the less I have cross-ex- 
amined. 

It ill behooves me to stand here and undertake to give advice but I 
am going to assume the risk. 

It seems to me that if all of us apply three cardinal tests as con- 
ditions precedent to cross-examination we will be able to eliminate a 
great deal of it. 

They are: 

1. Never ask a question unless you are certain what the witness 
must answer short of perjury. 

2. Avoid the time consuming and boresome practice of making a 
witness repeat his direct testimony on cross-examination, and 

3. Never try to prove facts through a hostile witness by cross- 
examination, if you have an opportunity to prove them through your 
own witness. 

In conclusion may I make this candid observation. I believe that 
most of the delays in Commission litigation which, on the surface, are 
shocking are due more to the practice of lawyers of buying time than to 
slowness on the part of the Commission. 

There is nothing improper or unethical in buying time. Any good 
lawyer should do it. But when we do we can at least accept our share 
of blame for the delay and not try to palm it off on the Commission. 





NOVEMBER, 1951 





“WHAT DO YOU MEAN, CHANGE?” 
By R. GranvinLE Curry, 
Curry & Dolan, Washington, D. C. 


The subject assigned to me is ‘‘ What do you mean, change?’’ Cer- 
tain of the previous speakers have made suggestions indicating dis- 
satisfaction with the present Commission organization and have expres- 
sed the need for a number of changes. 

I may say at the outset that the Commission’s growth and its present 
standing are the results of gradual changes which have taken place since 
it was established in 1887, over 64 years ago. It would be fatal to this 
agency if it were to suffer from the dry rot of complacency, inertia, and 
pious self-satisfaction. However impartial and mature consideration of 
this Commission leads inevitably to the conclusion that it is continuing 
the tradition of openminded receptivity to changes designed to aid it in 
performing its duties in serving the public and in effectuating the pur- 
poses of the statute which it is called upon to administer. 

A distinguished member of the Commission, Commissioner Aitchi- 
son, has pointed out that in the evolution of the Interstate Commerce 
Act there has been a prodigious amount of hard labor, independent and 
impartial thinking, reliance upon expert knowledge, and the application 
of these ‘‘as a long and continuing process to changing and ever shifting 
economic, social and political conditions.’’ Continuing he said, 
“‘Throughout the process has run the thread of high purpose, the pro- 
motion of equal justice, and the improvement of the general welfare.’’ * 

At the first annual meeting of our association on October 30, 1930, 
Chief Justice Hughes said :* 


‘“‘T suppose that no agency of government has more complicated 
problems than those which confront the Interstate Commerce Com- 
mission, and no intelligent student can fail to realize that the suc- 
cess of this endeavor in a sphere of the highest importance is, to a 
very great extent, the measure of our capacity for self-government. 
We recognize with gratification the ability and integrity that have 
characterized the exercise of this vast authority.’’ 


Later Mr. Justice Stone, before becoming Chief Justice, said :** 


‘‘Looking back over the fifty years which have passed since the es- 
tablishment of the Interstate Commerce Commission, no one can 
now seriously doubt the possibility of establishing an administrative 
system which can be made to satisfy and harmonize the require- 
ments of due process and the common-law ideals of supremacy of 
law, on the one hand, and the demand on the other, that government 
be afforded a needed means to function, freed from the necessity 
of strict conformity to the traditional procedure of the courts.’’ 


It is also to be noted that not long ago, in January, 1949 the Hoover 
Task Force in its Report on Regulatory Commissions recognized the 
*5 George Washington Law Review, p. 401. 


* Report of the first annual meeting of the association, p. 131. 
**5 George Washington Law Review, p. 407. 
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enviable standing of the Interstate Commerce Commission in the fol- 
lowing words: 


‘*The Commission is the oldest of the independent regulatory com- 
missions. Established by the act of 1887, it has set the pattern for 
much of the subsequent developments of other similar bodies. Its 
reputation for impartiality, independence, and expertness in its de- 
cisions, and for full procedural safeguard for interested parties 
have undoubtedly contributed to the standing of the independent 
commission. ’”’ 


Members of this association will remember that as recently as last 
year an attempt was made through submission by the President to Con- 
gress of Reorganization Plan No. 7 to make basic changes in the Com- 
mission’s organization, including provision for the appointment of a 
permanent chairman by the President and for such term as he might 
prescribe. This threatened subordination of the Commission to the 
Executive branch of the government and the danger of undermining 
the long-established and cherished independence of this agency brought 
forth a startling and overwhelming phalanx of opponents of this pro- 
posal, including this association and associations representing railroads, 
motor carriers, water carriers, freight forwarders, labor organizations 
and shippers. The plan failed in Congress by a wide margin.* The 
statements in opposition before Congressional committees evidenced far- 
reaching confidence in the Commission because of its conscientious and 
impartial determination of issues entrusted to it under the Interstate 
Commerce Act and in no uncertain terms indicated jealous concern for 
its political independence. 

Within the past six months there was a remarkable demonstration 
of the high esteem in which the Commission is held and the importance 
of its independence, in the vigorous support from nearly all sides given 
to the appointment and confirmation of Commissioner John L. Rogers 
for a further term on the Commission.** 

There have been a number of comments in connection with the 
question of appropriations for the Commission in the present Congress 
as to the Commission’s high standing. An example is the recent state- 
ment by Senator Dirksen of Illinois who, in writing to Mr. Wilbur LaRoe, 
said in part as to the Commission: 


‘*T agree with you that the Agency has, through the years, performed 
a worthwhile and necessary service. Frankly speaking, I believe 
the old line agencies are deserving of most considerate treatment.’’ 


Attempts to Tear Down, Not New 


Those who have had familiarity with the Commission’s work for a 
number of years are not particularly surprised or disturbed by the 
occasional plans offered by zealous and well-meaning individuals to 
change its organization and supply easy panaceas for the discharge of 


*17 1. C.C. Pract. Journal, pp. 680-720. 
** 18 1. C. C. Pract. Journal, pp. 657-670. 





—normrth” @ w 


— MM DTH fo 











NOVEMBER, 1951 127 





its complex and difficult tasks. In this day of national stress and strain 
there is particularly prevalent a nervous desire to reform others and to 
reflect upon existing and well tried governmental institutions. Much 
of this is the result of an incomplete and immature view of the agency 
involved. 

It is interesting to note that the late Commissioner Eastman, in 
speaking of his first contact with the work of the Commission through 
study as a young man of public documents and speeches concerning it 
said :* 


‘*T gained a very distinct impression at that time that the Interstate 
Commerce Commission was a body composed of rather narrow, in- 
effective men, whose chief characteristic was a great desire for 
power. That was my boyhood impression of the Interstate Com- 
merce Commission, and it shows how wrong public documents can 
be.’”’ 


We are all aware of new commissioners who have felt that general 
and sweeping changes should be made in the Commission’s organization 
and procedures, but who, after becoming better acquainted with the 
history, accomplishments, and fundamental purposes of this agency have 
found that most of their ideas had previously been tested and found 
objectionable or impracticable. An example is that of former Commis- 
sioner Potter who as an able and aggressive new commissioner in 1920 
looked upon the then organization of the Commission with highly critical 
eyes and with the intention of bringing about sweeping changes. His 
good sense led him later to recognize the basic soundness of the Commis- 
sion’s organization and its methods of discharging its duties. There are 
many similar instances where those ‘‘who came to scoff, remained to 
pray.’’ 

I may say that everyone was delighted with the appointment of the 
Commissioner who spoke today [Commissioner Cross] and we look to 
him to accomplish great things: we look to him to become a great leader 
in the field of administrative agencies. 


Il. The Proposal to Restrict The Commission’s Jurisdiction 


The thoughtful and well-reasoned proposal made by Mr. McCollester 
to the effect that the Commission’s jurisdiction should be restricted 
deserves careful consideration. This proposal, as I understand it, is 
that a large part of the Commission’s work other than regulation of 
rates should be lopped off. The first difficulty is that the proposal, to be 
made effective, requires drastic amendments of the Interstate Commerce 
Act, and a reversal of the present policy which contemplates regulated 
competition. 

From the very beginning of regulation of transportation by the 
Commission through the issuance of certificates of public convenience 
and necessity to the present time, the Commission has recognized the 
basic purposes of the Interstate Commerce Act to provide a sound 


*11 1. C. C. Pract. Journal, p. 625. 
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transportation system by preventing unnecessary duplication of facilities, 
while preserving reasonable competition as an effective stimulus to ade- 
quate service. 

It seems inconceivable that Congress would look with favor, or that 
the public would support, an amendment of the Interstate Commerce 
Act which would leave railroads free to construct without regulation 
new lines wastefully duplicating existing railways. Would it be fair 
to employ different standards in the motor carrier and other transpor- 
tation fields? Such release from regulation would ignore large invest- 
ments made in reliance upon the statutory policy of regulated competi- 
tion and might not only result in serious injustice to investors in, and 
proprietors of, transportation agencies, but would tend to weaken our 
national transportation system to the detriment of the public. 

Regulation of the issuance of securities and acquisitions of control 
are keyed into the National Transportation Policy to provide a finan- 
cially strong transportation system for the country and to protect, 
within reasonable bounds, investors in such properties. 

It seems to me, contrary to the history of the Act, contrary to actual 
experience, to do what he says, [Mr. McCollester] repeal the discrimina- 
tory provisions of the Act, if anything the exemptions would be hurtful. 
Second, it seems ill-advised and: likewise contrary to my own experience 
that the minimum rate provisions should be revoked. The proposal to 
eliminate the minimum rate features, it seems to me, are far-reaching in 
view of the fact that overwhelming support was given that legislation 
from all walks of life when the matter was considered by Congress. 

If there were inherent in the present system of regulation serious 
evils requiring attention, it would be strange not to find numerous 
proposals to amend the statute. There seems to be lacking any broad 
or significant support for the proposal to restrict the Commission’s 
jurisdiction as here proposed. While the subject deserves further 
careful thought, it is believed that there has been failure to demonstrate 
that the changes suggested should be made. 


ll. The Proposal to Supply The Commission With A General 
Manager Such As Most Successful Corporations Have 


There are some who agree with Mr. La Roe, but there are many who 
disagree with him. I believe the great body of practitioners disagree 
with him. 

Mr. LaRoe contends that while the Commission has done a generally 
excellent job, ‘‘its administrative setup is bad’’ and he apparently sug- 
gests that the Commission should have something like ‘‘an executive 
vice-president or a general manager, such as most successful corporations 
have.’’ The basic infirmity in this view, it is believed, is the failure to 
recognize that the Commission’s most important functions are entirely 
different from those of corporations. Fundamentally, the Commission 
is called upon as an independent administrative agency to decide 
dispassionately and with an enlightened judgment issues raised at @ 
public hearing at which all interested persons may be heard and on & 
record made at such hearing. The Commission’s function is thus quasi- 
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legislative and quasi-judicial. In a corporation, on the other hand, the 
principal functions are executive. There may be room in a corporation 
for high-powered officers and aggressive salesmen, but this would be out 
of keeping in the Commission. 

The further suggestion seems to be that there should not be division 
of administrative responsibility between the Commissioners ‘‘on a 
vertical basis.’? Apparently what is meant is that the present system by 
which each Commissioner is placed in general charge of one or more 
bureaus of the Commission is objectionable, on the theory that each 
Commissioner is jealous of his prerogatives in the bureau or bureaus 
under his direction. The argument is that he tends to object to any 
attempt by other members to deal with matters under his jurisdiction 
and that he, in turn, is disinclined to make any suggestion to another 
Commissioner as to the latter’s bureau or bureaus for fear of having 
his own bureaus criticized. 

As to this proposal, it is to be remembered that the Commission has 
15 bureaus, and that these deal with a wide variety of important, and 
generally complicated problems all of which one Commissioner would 
find difficult to comprehend and handle intelligently without serious 
neglect of his duties in respect to deciding litigated cases. On the other 
hand, being in charge of one bureau or at most a small number of 
bureaus, one Commissioner can become well informed as to the work of 
such bureau and can bring to his colleagues the benefit of his knowledge 
and experience. 

The suggestion of a general manager or similar officer carries the 
impression that the Commission is ill-managed. In our democratic form 
of government, it is recognized that there may be more inefficiency than 
under a benign dictatorship. The difficulty in another form of govern- 
ment is in assuring a satisfactory dictator. 

As to the proposal here under consideration, what good is to be 
accomplished by a general manager plan merely on paper? What assur- 
ance is there that a general manager subject to the severe restrictions of a 
government salary could actually be found to perform the duties which 
here seem to be vaguely and idealistically conceived for such person ?* 
As a matter of fact, the Commission has endeavored to have such a 
position classified and to obtain such a person. It has met with great 
difficulty in the Civil Service Commission for fear if a job rating is given 
it would be impossible for such a man to function with any prestige and 
authority. In the second place, in looking around the Commission found 
great difficulty in finding a young man who would take the position. 
How would such plan substantially improve the present Commission 
organization in which the Chairman of Division 1 is authorized to deal 
with ‘‘housekeeping’’ matters through the Bureau of Administration 
which is vested with considerable responsibility as to such matters? 
Would the general manager decide what hearings should be held, 


*Commissioner Eastman in his famous “Twelve Points” has aptly said that 
“the personnel which does the administering is more important than the wording of 
the statute. Good men can produce better results with a poor law than poor men 
can produce with a good law.” 11 1. C. C. Pract. Journal, p. 627. 
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whether the staff of examiners should be increased, what the itineraries 
of examiners should be, whether postponements should be granted, what 
promotions should be made, and similar questions? Or are we here 
confronted in substance with a mere congeries of nebulous and high- 
sounding suggestions ? 

It seems fair to say that the present method of assigning Commis- 
sioners to individual bureaus has worked out with reasonable satisfaction. 
There are, of course, exceptions just as these can be found in the conduct 
of any organization operated by human beings. 

It is believed unfair to the Commission to infer by the proposal of a 
general manager or a similar officer that it is derelict or inefficient in 
its duties in respect to its bureaus, particularly in view of the Com- 
mission’s recognition of the need for overall supervision and its assign- 
ment of housekeeping duties to the able and conscientious chairman of 
Division 1, and other steps taken to improve management of its affairs. 

In this connection it is to be noted that under the Classification Act 
of 1949 (Public Law 429 81st Cong. Chapter 782, Section 1001) it is 
provided that ‘‘In accordance with regulations issued and administered 
by the director of the Bureau of the Budget, each department shall make 
systematic reviews of each of its activities, functions, or organization 
units, on a continuing basis.* 

The Commission, pursuant to this statute, has appointed an able 
examiner from its staff officially known as Organization and Methods 
Examiner. He has made careful study of the work of various bureaus 
and reported in respect thereto as contemplated by the statute. Thus, 
the Commission and the Bureau of the Budget are kept currently in- 
formed of changes made and efficiencies effected, and have the benefit 
of suggestions as to further changes which would be in the interest of 
better administration. 

The Commission, cognizant of the intent of the statute that its work 
should be organized along functional lines, has within recent years done 
much to prevent duplication of effort in separate bureaus. 

The necessity for informed judgment as to traffic movement and 
transportation costs has resulted in procedures for waybill studies and 
cost-finding. These have been devised in accordance with the require- 
ments of the times. 

The Commission, confronted with retirements by many examiners 
and other members of its staff, has endeavored to recruit its force with 
young men of much ability and promise. Steps are being taken to make 
it possible for these to be promoted to positions of hearing examiners. 





*This section further provides “The purposes of said reviews shall include, 
among other things, (1) determining the degree of efficiency and economy in the 
operation of the department’s activities, functions, or organization units, (2) iden- 
tifying the units that are outstanding in those respects, and (3) identifying the 
supervisors and employees whose personal efforts have caused their units to be out- 
standing in efficiency and economy of operations.” 

* The weakness of the argument was ably pointed out by Mr. Jonathan Gibson, 
Vice President and General Counsel, of the A. T. & S. Fe Railroad, Co., who at one 
time had been a member of the Commission’s staff. 17 I. C. C. Pract. Journal, 
p. 703 et od 

*17 1. C. C. Pract. Journal, p. 683. 
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The Civil Service Commission has long encouraged in the Federal Govern- 
ment a civilian career service designed to attract individuals of ability 
and devotion to duty, and has emphasized such development through 
bringing into the service competent junior personnel. 

Proposals such as the one here made as to a general manager are 
high-sounding and usually attractive, begause everyone likes to join 
in an effort to bring about greater efficiency. The argument as to greater 
efficiency was made by proponents of Reorganization Plan No. 7, which 
as previously pointed out was defeated in Congress last year.* In this 
connection it is to be noted that Senator McClellan, Chairman of the 
Senate committee dealing with the plan, closely questioned the director 
of the Bureau of the Budget who had stressed the more efficient organi- 
zation which he thought would result from the proposed plan. However, 
when the director was asked as to what specific instances he had in mind 
with respect to improvements which would be brought about through 
adoption of the plan, what particular objections he had as to the present 
organization, and what economy would be effected by the plan, if adopted, 
he was unable to say.* 

Something more than glittering generalities and wishful expressions 
of some sort of theoretical high-powered efficiency expert should be 
required to justify changing the present methods employed by the Com- 
mission, at least in their basic operation. 


Ill. The Proposal to Require Further Delegation of Responsibility 


Mr. LaRoe contends that the volume of the Commission’s work is 
so great as to require a further delegation of responsibility and he sug- 
gests that many of the smaller cases could be adjudicated by a competent 
board or bureau. He seems to overlook that many of such cases are now 
expeditiously handled and that steps are constantly being taken by the 
Commission to improve conditions in this respect, subject to budgetary 
limitations. 

The Commission now is vested with broad authority under Section 
17 of the Interstate Commerce Act to direct that any of its work, except 
as to matters required to be referred to Joint Boards in motor carrier 
cases, and except as to certain functions vested in the Commission, be 
assigned ‘‘to any division, to an individual commissioner, or to a board 
to be composed of three or more eligible employees of the Commission.’’ 

The Commission has exercised this authority particularly in respect 
to delegation of work to divisions and, in more or less perfunctory or rela- 
tively unimportant matters, to individual commissioners. Ordinarily, 
for example, an individual commissioner will handle merely procedural 
orders or orders involving extension of effective dates of existing orders 
or postponement of hearings, etc. 

A difficulty with proposals which have been made to delegate to 
commission boards or bureaus the making of the original decision in 
certain matters has been, among other things, the fact that Section 17 
contains a provision for staying or postponing the order of such board 
where application for rehearing, reargument, or reconsideration is filed 
(section 17(a)). It is felt that such applications would generally be 
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filed. As to possible delegation of authority to the Suspension Board to 
decide what rates or schedules should or should not be suspended, an 
important reason against such delegation is that, while the members of 
the board are recognized as unusually able and its recommendations are 
generally accepted, the matter of proposed rates is regarded as so funda- 
mentally important as to require consideration by members of the Com- 
mission itself, through Division 2. 

While those interested in the Commission and its successful operation 
are unquestionably desirous of protecting individual commissioners from 
being overwhelmed with the volume of their work, it is important to 
bear in mind that there are five divisions of the Commission among whom 
such work may be, and is, divided. Again it is to be noted that while 
the greatest volume of cases presented to the Commission, totaling over 
3000 a year, relate to motor carriers, nearly two-thirds of these are dis- 
posed of by recommended reports of examiners or joint boards as to 
which the parties have not filed exceptions and as to which the members 
of the Commission are spared much work. Under section 17(5), such 
recommended reports, not excepted to, become the reports of the Com- 
mission unless timely exception is taken. Less than one per cent of 
such recommended reports not excepted to are stayed by the Commis- 
sion.* 

As to the motor carrier finance cases totaling about 400 annually 
almost a half require no hearing, and some were disposed of merely by 
orders without reports. 

Looking now to the Bureau of Formal Cases which for many years 
dealt primarily with rate cases affecting railroads, there have lately 
been assigned to this bureau cases requiring hearings under part III of 
the act relating to water carriers; cases arising under Part IV relating to 
freight forwarders; those under section 5a relating to agreements be- 
tween or among carriers; and certain cases arising under part II re- 
lating to motor carriers, particularly those in which employees of the 
Bureau of Motor Carriers have done investigative work. In the year 
covered by the Commission’s 1950 annual report, a total of 305 formal 
complaints were filed, with an additional 110 sub-numbered complaints, 
and 146 investigation and suspension cases were instituted. It will be 
observed that the volume of cases from the standpoint of numbers was 
not as great as in the Motor Carrier Bureau. However, numbers are 
misleading, as for example, when consideration is given, as it should be, 
to the size of Formal Case proceedings. And in that connection it seems 
to me we should bear in mind, in making these comparisons, picking 


* The last annual report of the Interstate Commerce Commission, dated Novem- 
ber 1, 1950, showed (p. 101) that there were 3,221 applications for operating rights 
of motor carriers, brokers’ licenses or certificates of exemption in the year ending 
October 31, 1950, and 2,037 applications were disposed of during that year by effective 
recommended orders. The report further shows that of complaints and investigations 
relating to motor carriers totaling 474, 62 were disposed of by effective recommended 
orders and 290 were dismissed or discontinued. As to the total of the application 
cases, 1,043, or about one-third were disposed of by report of the Commission, or a 
division thereof, and of the complaint and investigation cases, 33 were disposed of by 
report of the Commission or a division thereof. 
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horrible examples, we should look at the over-all situation and should 
consider whether or not the work in the past is comparable with the work 
now; whether the same man-hours would be required then as now, and 
whether the cases are similar or different. Just to say that so many cases 
were disposed of at some previous time and so many cases now is apt to 
be misleading. A large divisions case or a general advance rate case in 
point of time and volume equal perhaps a hundred or more small pro- 
ceedings. It is interesting to note that some years ago the Bureau of 
Formal Cases had a large docket principally, however, as it happened, 
made up of proceedings with narrow issues. For example, in 1928, 
1,404 complaint cases were filed, with 289 sub-numbers, and 189 investi- 
gations and suspension cases were instituted. Those figures by themselves 
are unsafe because we haven’t figures as to the type of case, the total 
number of hours. I believe we are apt to get into loose criticisms by 
taking figures and making an entire comparison on that basis. 

The actual work to be done, according to present day statistics, ap- 
pears to be reasonably within the capacity of the eleven commissioners 
constituting the Commission. Assuming reasonable appropriations this 
work should be handled satisfactorily under existing procedures. In 
this connection, a matter of vital importance is the preservation of the 
high standards of the examiner staff and provision for proper develop- 
ment through adequate salaries. 

Most of what Mr. Ames has said is absolutely true, but I believe we 
should look at the matter from a practical standpoint. In other words, 
it is easy to say, ‘‘We won’t ask for any postponements; we will take 
the Examiner’s conclusion in this regard.’’ That isn’t practicable and it 
would be unfair to counsel and many times unfair to the public. But I 
think he made a very thoughtful presentation and one which certainly 
deserves careful consideration. 


IV. The Proposal to Abolish Rotation of the Chairmanship 
of the Commission 


Mr. LaRoe expresses the view that the rotating chairmanship is 
‘‘very bad indeed and should be replaced by a chairman chosen by the 
Commission for a period of three years with reappointment if he proves 
to be a good administrator.”’ 

The Commission on a number of occasions has given consideration 
to proposals of this character, and as recently as October, 1949, in a 
letter to the chairman of the Senate Interstate and Foreign Commerce 
Committee expressed its considered judgment in favor of the present 
method of rotating the chairmanship.* In that letter the Commission 
said, ‘‘On the whole it has been found best from our standpoint to fill 
the chairmanship by rotation for a one year term.”’ 

There appears to be no necessity for concentratign of power in one 
commissioner. The present method provides for a reasonable division 
of work and responsibilities and insures teamwork and harmony among 
the commissioners. It is not difficult to find that chairmen of certain 


*17 1. C. C. Pract. Journal, p. 704. 
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other commissions, through concentration of power, came to dominate 
the other members to the distinct detriment of the work and the stand- 
ing of their commissions. Such concentration also might be but a 
preliminary to executive encroachment on the independence of the Com- 
mission.* 

The present method of rotation avoids an undue burden of work on 
a single commissioner and makes it possible for every member to assume 
a share of the total work load of the Commission. Moreover, the experi- 
ence as chairman by each member gives him a comprehensive view of the 
various activities of the Commission and is an educational process 
furnishing considerable enlightenment as to the broad responsibilities 
and duties of the Commission under the Act. Previous reference has 
been made to the delegation of housekeeping authority on a perennial 
basis to the chairman of Division 1 and the present organization de- 
signed to effect satisfactory supervision of the Commission’s work. 

Many simple cases are disposed of with considerable promptness. 
Efforts are made to deal with as many cases as possible by shortened 
procedure without the necessity of hearings and upon a written record. 
In small cases this procedure has been found satisfactory. The Com- 
mission has sought to extend the practice of handling application cases 
of minor importance without a hearing, one-third more application cases 
being handled without a hearing in the 1951 fiscal year than during the 
previous year. Attention has previously been called to the large per- 
centage of motor carrier cases disposed of by recommended reports. In 
larger cases where hearings are necessary, cost studies, analyses of cost 
studies, and presentation of complicated factual data often require 
much time and the Commission and the public benefit in the long run 
from a more nearly complete record on which the Commission can act 
intelligently and decisively.* I may say that the Commission needs to 
lay great stress on that fundamental fact of its work; that is, provide 
full hearing and to give everybody an opportunity to be heard. 

The Bureau of Motor Carriers has made a study of cases handled by 
its Section of Complaints and this shows a remarkably good performance 
on the average.** 


*Senator Johnson, Chairman of the Committee on Interstate and Foreign Com- 
merce, vigorously opposed Reorganization Plan No. 7, and said, among other things, 
“In the creation of quasi-legislative, quasi-judicial establishments, such as the Inter- 
state Commerce Commission, Congress has deliberately, consistently, and carefully 
refrained from — up one-man agencies.” 17 1. C. C. Pract. Journal, p. 681. 

* Commissioner Eastman in setting forth his “Twelve Points” as to the Com- 
mission said: “There is no safe substitute in the procedure of the tribunal for full 
hearing and argument of the issues when they are in controversy, although the 
hearing need not always be oral. This takes time but it is time well spent.” 11 
<. & Pract. Journal, p. 627. 

** For the year ended October 31, 1950, there were 3,099 motor carrier applica- 
tion cases, 43 per cent of which were decided within six months, 31 per cent in six to 
twelve months, and 17 per cent within twelve to eighteen months. In other words, 
74 per cent of the cases were decided within a year and 91 per cent within a period 
of a year and a half. The average time required for decisions in the application 
cases was nine months. In the same year there were 363 motor carrier finance cases, 
63 per cent of which were decided within six months, 27 per cent within six to 
twelve months, and 9 per cent within twelve to eighteen months. The average time 
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The Commission by use of prehearing conferences, verified state- 
ments, the preliminary filing of basic data available to the parties with- 
out introducing such matter into the record, and in other respects, has 
been able to shorten the hearings in many cases and is constantly study- 
ing methods for improved procedures. Fortunately, however, it has kept 
in mind that the fundamental right to a fair and full hearing should 
not be curtailed or whittled away. 

A contention is made that itineraries should be shortened. The 
Commission realizes the advisability of this but it has been forced to 
this procedure by limited appropriations. Its procedure has been com- 
plicated and rendered more expensive by statutory requirements as to 
hearings by joint boards—a procedure which has been subject to much 
criticism as unsatisfactory and unnecessary. 

A further contention is made that postponements are granted for 
“almost frivolous reasons.’’ This seems unjust. Probably the large 
proportion of postponements are agreed to by the parties on both sides. 
When this is not the case particularly compelling reasons must be shown. 

Sometimes also the request for postponement, if denied, would not 
result in expediting the particular case, because an examiner would not 
be available to proceed. An illustration is the recent Ex Parte No. 175 
proceeding, in which postponements were asked in various other pro- 
ceedings in order to permit counsel to participate in that proceeding. 
The Commission regarded the Ex Parte case of such grave importance, 
as it was, that it assigned a large number of examiners to the case and 
naturally made them unavailable for some of the other cases. 

The Commission has developed a method of handling requests for 
postponements of proceedings before it in a generally satisfactory man- 
ner. The Chief Examiner and his assistants in the Bureau of Formal 
Cases and the Chief of the Section of Complaints of the Bureau of 
Motor Carriers have worked out procedures for the handling of these 
matters in a sensible and just manner. Experience with some of the 
other administrative agencies gives one realization of the sharp contrast 
between the orderly and courteous treatment by this Commission as com- 
pared with certain of such other agencies. 

The Commission and the practitioners should continue to cooperate 
in seeking to devise and effect procedures for more expeditious handling 
of cases without sacrifice of essential rights. 


Danger of Encroachment by the Executive Department 


This is no time for easy and disparaging generalizations tending to 
reflect upon the Commission. It is severely handicapped by budgetary 
limitations and sorely needs the support of those interested in its con- 
tinued high standing and satisfactory performance of the important 
duties entrusted to it. 


required was six months. The length of records, slowness in obtaining transcripts 
of testimony, pressure of other work of counsel, accounted for some of the time. 

so in some cases it was necessary to hold action in abeyance pending determination 
of litigation in the courts. 
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There is real danger that plans are now on foot in the Department 
of Commerce, which has already taken under its wing certain_other 
transportation regulatory agencies, to bring the Interstate Commerce 
Commission within the zone of influence of that Department and in sub- 
stance to wreck the fundamental independence which has distinguished 
the Commission since its establishment. 

We must be eternally vigilant to repel such attempts whether they 
be made directly or indirectly. We must guard against piecemeal en- 
croachment, unjust attacks, and meretricious proposals sought to be 
justified under the guise of national defense. We cannot afford to forget 
the basic conceptions which have made this Commission an important 
and highly regarded agency in our democratic form of government, and 
should give it our firm support. 
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THEY ARE ALL DEAD WRONG! 
By Joun 8. BurcHMORE 
Walter, Burchmore & Belnap, Chicago, Illinois. 


At this hour in the afternoon, after these five very informative talks, 
I feel puzzled and embarrassed to know just how to take up this subject. Of 
course I did not prepare any manuscript because I understood that my 
whole topic was to be that every one who spoke before me was wrong. 
The advance broadcast to you of my subject was ‘‘They are all dead 
wrong.’’ I find to my surprise that they are all dead wrong. (Laughter) 

Having concluded my remarks, I might take my seat. I really think 
they are all dead wrong in one thing, and that is, they haven’t touched 
on the subject that ought to be before the house for discussion some way 
or other and that is, there is something radically wrong with the Com- 
mission as an institution in which they need our support; they need the 
benefit of any help we can give them; they need the benefit of an 
analysis by friends instead of an analysis by critics and enemies. (Laugh- 
ter ) 

Mr. Granville Curry told you at the outset of his remarks that we 
have here Commissioner Cross, a new Commissioner, who is going to 
accomplish wonders, and in 15 or 20 pages of manuscript Granville told 
us positively there is nothing wrong, there is no room for improvement. 
Now, sir, (addressing Commissioner Cross) you will be a wonder if you 
accomplish great improvement where there is no room for any. So I say 
to you, Mr. Granville Curry is wrong. 

Mr. McCollester was wrong too in making some concrete suggestions 
and not telling you what those concrete suggestions really meant. You 
really meant to say, Parker, that the job of the Commission has become 
impossible for any well-thinking and well-intentioned men to accomplish, 
therefore the job must be simplified, if I heard your statement correctly. 
I think that is true. 

Not to be too long, I am going to try to say three or four things, and 
I have not one single criticism of the Commission, its staff, its work, its 
reputation or anything else about it except for one thing that closely 
resembles criticism. 

_ I want to say to you in the beginning that the reputation and stand- 
ing and success of the Interstate Commerce Commission through the 
years, in a very large job of regulating railroads and other forms of 
transportation, has not been the work of success of certain men. It has 
been the work of success of an institution composed, first of all of com- 
missioners, originally five, later seven, then nine, and now eleven, and 
those eleven commissioners are supposed to exercise, and they alone exer- 
cise, judgment and discretion in the settlement of administrative ques- 
tions such as the recent freight rates increases. It is to those eleven that 
the Supreme Court has pointed more specifically as a tribunal enlightened 
by experience, ete. It is their judgment in the last analysis. But their 
judgment in the long years past has never been exercised in an ‘‘ivory 
tower’’ of isolation. They have been surrounded by experts; they have 
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been surrounded by men of hard work and of discernment who were 
fully informed in the fields of their work. They have consulted their 
statisticians about matters of statistics, they have consulted their traffic 
men about matters of tariffs, they have consulted other men about other 
branches that came within their various fields. 

And thus the work of the Commission in succeeding years has been 
the work of eleven Commissioners and a staff of informed experts with 
whom they consulted, freely, and who did lots of hard work for them. 
In many cases—I am sure I reveal no secret, everybody ought to know 
—in many cases a commissioner votes for a certain decision handed to 
him, not because he has exhaustively considered it, but because five or six 
advisers who have looked at it each give it his individual O.K. and it all 
sums up and matches his own experience. 

The success of the Commission has not only been because of the 
members of its staff but from the work of its Bar. I tell you the attorneys 
and practitioners of this country, representing the railroads and other 
carriers as well as the shippers, have brought to the Commission the best 
they could bring by way of information at hearings, crossfire of testi- 
mony one way, or frequently in disagreement of facts, but out of this 
contention the facts were developed. And they have done the best they 
could in oral argument and on briefs and have made the Commission ex- 
pert in its work so that we have an institution that enjoys the highest re- 
spect of the people of the United States in general and especially the 
highest respect of the whole transportation fraternity. 

Is there anyone in this room that disagrees with any part of that 
statement? I am asking you a question. No one can beat me in approval 
of the Interstate Commerce Commission as an institution. 

In contrast to this marvelous, fine work of the Interstate Commerce 
Commission in administering transportation, there is a very, very serious 
contrast to it, and that is the evil giant that has grown up in Washington 
that was all ready to put American freedom into the vault and make 
every American citizen go to Washington every time he wanted to do 
anything with regard to improvement of his business, his commerce, his 
social life and other significant matters—the growth of alphabetical 
agencies, ‘‘administrative’’ agencies so-called. Alongside that evil an- 
other giant in the tremendous money spending, the astronomical sums 
in administering our government and the tremendous army of payrollers 
working for the government. That is a sad reversal of the picture I 
spoke to you about the Commission. That is my second thought. 

My third point is that the American Bar Association—and many 
of the members of this organization are proud that they belong to the 
American Bar Association—woke up a few years ago and said, ‘‘We 
must do something about this growing evil giant of alphabetical agencies 
and the way they handle business,’’ and in the ensuing hearings in the 
House and Senate it developed that the Interstate Commerce Commission 
was a very conspicuous exception or contrast to the behavior of many 
if not most alphabetical agencies in regard to publicity, fairness of 
judgment, experience and abilities of the administrators, and all that 
sort of thing. 
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The American Bar Association secured passage of the Administra- 
tive Procedure Act, and those of you who belong to the American Bar 
Association may have read with some interest and surprise an article 
in the September issue of its Journal by Charles S. Rhyne of the Wash- 
ington Bar, with which I partly agree but with which I very much disa- 
gree in one main thing. He starts out his article by saying: 


Approval cf the Administrative Procedure Act on July 11, 1946, 
culminated more than a decade of intensive work by the American 
Bar Association to secure legislation which would stand as a bulwark 
against unfairness in the procedure of federal agencies. 


He develops that theme. Then he comes to these statements: 


The securing of impartial and qualified examiners genuinely inde- 
pendent of pressure from the administrative or prosecuting officers 
in their agencies who might directly or indirectly influence their 
determinations was one of the major objectives of the Administrative 
Procedure Act. That many examiners were biased and served as a 
part of the prosecution or enforcement machinery of the agency by 
which they were employed was one of the serious complaints made 
against administrative procedure at the time the Act was adopted. 


(Parenthetically, I say to you there was never any such showing with 
regard to the Examiners of the Interstate Commerce Commission. ) 


The strongly sponsored idea of removal altogether of examiners 
from the agency they serve was finally and reluctantly rejected 
by the Congress in favor of the compromise idea of internal separa- 
tion by separating the functions of examiners from those of admin- 
istrators and prosecutors. 


The Act makes examiners largely independent of the agencies they 
serve by prohibiting the union of prosecuting and judicial functions 
in the same person. With an intent that examiners have security of 
tenure and adequacy of compensation, the Civil Service Commission 
is required to establish pay rates independently of the employing 
agency’s recommendations or ratings. Examiners are removable 
only for good cause established and determined by the Commission. 
And they are not subject to efficiency ratings by their employing 
agencies. 


Throughout this article runs the thought that the efforts of the 
American Bar Association have been largely thwarted or have largely 
been threatened with defeat by different things in different agencies and 
the thought that makes me uneasy about the whole article is the thought 
of paramount need that examiners shall be completely, one hundred 
per cent independent of any responsibility of answering to or connection 
with the agency for whom they operate. I understand that is what the 
American Bar Association and others wanted. When you and I have a 
case before the Interstate Commerce Commission they will send over 
from ‘‘the hiring hall’’ the first examiner that is over there waiting 
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without any work to do and he may be a fellow who has never even heard 
of the Interstate Commerce Act! I should not go into that because it is 
too big a subject to discuss adequately in the time available to me this 
afternoon. 

Under various Reorganization plans which have contemplated put- 
ting the Interstate Commerce Commission under the Department of 
Commerce or elsewhere, I call your attention to those circumstances. 
We come down to this: Now there is the gravest danger to the future 
of the Commission. Its past is glorious, its present is satisfactory, but 
there is the gravest danger to the future of the Commission. I want to 
say to you first that their independence is indeed threatened. It is 
threatened because of various efforts of other agencies to put it under 
the Department of Commerce or elsewhere. It is threatened especially by 
changing circumstances and its independence may be lost because we, 
its friends, may not fight hard enough for the Commission, with the 
realization of what may be the shortcomings within the Commission which 
ought to have a correction. 

Now the budget requirements. The money they need is being grant- 
ed in niggardly fashion; but that is not half the worst of it, it is being 
granted with strings tied to it which I cannot even describe to you. As 
I understand it, if a stenographer resigns they cannot hire a new 
stenographer until enough stenographers have resigned so that they have 
ten per cent less than they had in the last year, or some such re- 
quirement. Or if a tariff clerk resigns they might be able to hire another 
stenographer but they can not hire another tariff clerk until their tariff 
force has been depleted by ten per cent. That and the other things I 
mentioned a moment ago mean to my mind that these commissioners, 
doing a difficult work, are unable to select, maintain, or deal with their 
own staff that is going to do the work for them. 

I would hate to run a law office where I had nothing to say about 
who should do what work, how much pay he should get, how much 
promotion, etc. I should hate to see the Interstate Commerce Commission 
permanently operate on the basis that any branch of its force is com- 
pletely independent of the Commission, that the Commission can do 
nothing about them as to salaries, promotions and otherwise. I have not 
settled in my own mind the right answer to the problem whether that 
is worse than having a well informed outside agency in some way manage 
the ‘‘housekeeping’’ details of the Commission. But I say to you that 
there is today a situation where the Commission I do not believe is able 
to solve its own problems of doing its own business because of the re- 
strictions from Congress, ete. 

The somewhat delicate thing that has not been mentioned here is 
something that men in this room have told me about, and I, too, have 
talked with hearing examiners, with heads of divisions, with members 
of the Board of Review, with examiners who are not hearing examiners, 
and I have talked with members of the Commission. You know, in the 
old days, twenty-five years ago, there was a great pride and a great 
satisfaction and a high esprit de corps in the staff of the Commission. 
I don’t know how many of you in the room today have told me you have 
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been hearing the same thing, that there are frustrations, disappoint- 
ments, doubts, pessimisms, rivalries, jealousies, heartaches, I don’t know 
what to call them, in which there is not the feeling of pride and honor 
and satisfaction within the Commission that ought to be there. 

Maybe it is our fault that it is not there. As I talk to men who 
are traffic clerks with railroads, who are traffic clerks in industrial con- 
cerns, and I speak to them about the Interstate Commerce Commission, 
they say, ‘‘ Why, the traffic men in the I.C.C. are the best there are in the 
country and we suppose they are well paid compared to what we get 
and they are fine men and are doing a fine work.’’ Why, I wish that 
every tariff clerk in the Commission would know that to be so. Don’t 
you think the tariff men in the Commission are topnotchers and are 
doing good work? And if they feel it is a thankless job it is because 
the public has not got the idea across to them. 

I know that some of the hearing examiners feel that they have not 
had proper recognition. I don’t know what the salary is that any of 
them get or what it ought to be but I am told that some of them get a 
salary much greater than other non-hearing examiners get for capacity 
of work and their salaries are more than or compare with heads of 
bureaus of the commission. But should the hearing examiners have a 
compensation completely out of line with non-hearing examiners or 
tariff clerks or other members of the Commission because of some limi- 
tations on the budget? We do not have the facts to state a judgment. 

It isn’t healthy to have feelings of discontent within the Commission. 
And I have heard some perfectly dreadful things said by members of 
the staff of the Commission about individual commissioners. An inter- 
esting thing there is that no two examiners seem to agree on the same 
commissioner! Oh, they say some awful things about you, Brother 
Cross, but they say some awful things about Senior Commissioner 
Aitchison; and I think Brother Aitchison probably says some awful 
things about me, and so it goes! But we do not say awful things about 
people we do not care anything about. I have said awful things to my 
wife that I don’t say to the lady next door, but it is because I love 
her so much and she makes me so mad. (Laughter) 

I don’t feel like I have treated this subject at all as I want to treat 
it but I say to you this: 

1) The Commission’s overall job has literally become impossible 
for these commissioners or any other body of men to perform. Its burden 
of detail and complexity and difficulty, not simply such stupendous cases 
as Ex Parte 175, not specifically with regard to various features of 
jurisdiction, but it is an effort in which I think I agree completely with 
the thesis but not with the specific proposals of Mr. McCollester: Have 
we not gone too far in loading on the Commission an impossible job of 
substituting country-wide government regulation of all transportation 
for management responsibility? I think so, and I think it is because 
it is an impossible task that some of it ought to be taken away. That 
is not how better to administer the Interstate Commerce Act. It is how 


to make the Interstate Commerce Act something that can be better ad- 
ministered. 
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2) I think the Commission is finding it completely impossible to 
manage and conduct its own business affairs under existing congressional 
budgets and under existing regulations as to employment, etc., and there 
it behooves all of us in some way to try to find the answer. As a member 
of the American public I am not willing to say to Congress, ‘‘Give up 
budget economy, give up cuts in appropriations, etc.’’ I am willing and 
anxious in some way to try to find out an answer at a time when the 
President is spending billions of dollars and a willing worker who is 
doing a fine job is having his salary cut. 

3) Of all things the final thing that must be said is that the Com- 
mission has the complete support of the entire public that is interested 
in transportation. We are all with the Commission for its continued 
success, and to that end I do hope that we ourselves in some way 
may help to restore the pride and the satisfaction and the honor that 
used to be felt uniformly throughout the Commission and its staff 
in the accomplishment of a good job and the carrying on of a difficult 
duty. It ought to be fun to be working on a thing like this and they 
ought to feel the honor that they truly enjoy. 

Those scattering remarks represent my disagreement with what was 
said before. 





DISCUSSION 


PRESIDENT TURNEY: Very well, gentlemen, the floor is yours. The 
purpose of this Symposium was not only to listen to these exceptionally 
fine addresses. The Association is to be complimented upon having 
within its membership men who can present the papers as they were 
presented here. However, the strength of this Association rests in its 
membership-at-large and the purpose of these papers was not only for 
you to hear them but they were for you to criticise and tell us your own 
views so that we may have a complete cross-section of the views of the 
Association to guide your Executive Committee during the next year. 
The floor is open; there are no holds barred. We would like to have 
you come fast and furious. 

JAMES BALLARD ZINK (Philadelphia, Pa.): I can truly say that I 
enjoyed all of these speeches. As a scholar I am learning. I am 66 
years of age and have been in traffic work all my life. I am not one 
of these boys who claim to know it all. There are two things I would 
like to bring out. , 

Brother Curry made it clear, and I like it, that he believes in 
canned testimony. I have always thought that before coming to the 
Commission with a case it saved a lot of time to prepare canned testi- 
mony, to go over it and have a dress rehearsal and to know by prepar- 
ing exhibits just what we are going to say and do; therefore we bring 
pertinent questions out that save time of the Commission. A lot of 
people are against that. I am surprised that Brother La Roe is against 
it. 

MR. WILBUR LA ROE JR., (Washington, D.C.) You have it reversed. 
I favor it; he opposed it. 
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MR. ZINK: Then I am all wrong. I like it and I know that dress 
rehearsals are important and will help everybody. I think the Com- 
mission will bear me out that knowing your story by heart before com- 
ing before it is very helpful. 

ROLAND RICE (Attorney, Washington, D. C.): Mr. President, Mr. 
La Roe had a great deal to say about what he described as the Edge- 
water Case, I believe. It seems to me that his enumeration of the vari- 
ous delays and steps taken in the handling of that case illustrates the 
point that Mr. Ames made. I am wondering if he would comment on 
two aspects: whether or not the practitioners were not largely to blame 
for the great delay in that case; and secondly, if the Commission were to 
be so positive in its treatment of the proposals for delay made by the 
practitioners representing their clients, there might be possibly some 
limitation on due process. 

MR. LA ROE: I think I can answer that in this way: About 10 per 
cent of the delay in that case was due to the practitioners and 90 per 
cent to the Commission, but for reasons which the Commission was 
more or less powerless to prevent because of the crowded nature of its 
calendar and the occupation of the examiners who were handling it 
with other matters. In other words, one subject on here, ‘‘There Is 
Nothing Wrong With The Commission That An Appropriation Won’t 
Cure.’’ If they had sufficient personnel those delays in the Edgewater 
Case would not have taken place, but in that case it so happened that 
only about 10 per cent of the delays were due to the practitioners re- 
questing postponements. 

Mk. RICE: May I follow that up on the question of due process. 
Suppose that the Commission had been equipped to act promptly and 
decisively on the matter. with plenty of personnel to take care of it, 
would the rights of the parties have been injured in any way? 

MR. LA ROE: I don’t see how because the only issue in the case was 
whether Edgewater should get the same rates as the other parts of the 
New York Port group. It was the only part of New York Harbor 
which did not enjoy the New York Port flat rate, as I understand. I 
cannot see how the parties would have been hurt by that; in fact, it 
seems to me as the type of case that ought to be handled in a few 
months, but it was not, and it is now in the court. After five years we 
still don’t have relief at Edgewater. 

MR. AMES: Apparently, you as an advocate over-simplified it be- 
yond what the Commission was able to do. 

MR. LA ROE: That may be a fair statement. 

J. K. HILTNER (Burlington, N. J.): My first question is directed 
to Mr. McCollester. Parker, the changes you suggest are revolutionary. 
Usually when people revolt they have something better to offer than the 
presently existing conditions, whereas your proposal would put us back 
in the old cat-and-dog-fight days that existed about the time the Com- 
mission started. Certainly you don’t want us to have that, do you? 
You certainly have something to suggest better than you have sug- 
gested here. Take the Bulwinkle bill, for instance, I don’t think you 
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will find a man in this room who would agree that the Bulwinkle bill 
should be repealed. 

MR. MC COLLESTER: Where do you go if you want to buy steel? 
You can’t go to a conference to get a quoted price on steel. We got 
along pretty well before we had a Bulwinkle bill, as a matter of fact. 
I am not saying that all agreement among railroads as to rates is 
necessarily unlawful but I am saying that they ought to be subject to 
the anti-trust laws, and if they do gang up unreasonably they ought to 
hang for it just the way any other industry does. Going back to the 
Middle Ages—1920 wasn’t a long while ago and we got along pretty 
well. Some of us practitioners have had more business because of the 
motor carrier regulation, etc., but that is not any reason for keeping 
the statute on the books. 

MR. HILTNER: I thoroughly agree with you, but don’t forget that 
in 1920 you still had your agency setup, which the Department at- 
tempted to condemn and which brought on the Bulwinkle bill. 

Mr. La Roe, in deciding Ex Parte 175 the Commission, as you well 
remember, decided that the proper way to apply the charges was to 
put it on the aggregate revenue. I have no fault to find with their 
decision respecting the increases, but don’t you think, in view of the 
fact that many industries sell material on an F.O.B. mill basis plus the 
freight to destination in making their delivered prices and that in 
many instances fractions of cents determine sales, that the Commis- 
sion could have done a much better job for industry if it had put the 
increase on the rates and established a fair disposition of fractional 
rules? 

MR. LA ROE: I am afraid that is a little bit outside of my dis- 
cussion here today. I have not studied it. I don’t feel quite qualified 
to discuss their view on it. 

MR. JAMES P. HAYNES (Louisvillle, Kentucky) : I would like to ask 
Wilbur La Roe or Mr. Ames, who are oldtime practitioners, what they 
think of the movement in recent years of the departments of the govern- 
ment coming in to rate cases. I have in mind the Department of Agri- 
culture, the Department of Commerce, and certainly before the Civil 
Aeronautics Board you have a public representative who puts in con- 
siderable evidence and cross-examination. I wonder if you would care 
to comment on that. 

MR. LA ROE: I can’t criticize these agencies for protecting the in- 
terests which they are supposed to represent. Take, for example, the 
Secretary of Agriculture, who by the way has a competent representa- 
tive here this afternoon, when an unfair proposal is made to do some- 
thing with agricultural rates, agricultural commodities, that will hurt 
agriculture I don’t think he would be doing his duty if he did not 
speak up, but I think that that is symptomatic of a much deeper diffcul- 
ty. I think that the basic problem is having too many of these alpha- 
betical and other executive agencies in Washington. My definition of 
fascism is very simple: too much power in the executive, that is all 
fascism is, and I want to tell you that when you get too much power 
in the executive, whether it is Mr. Hitler or Mr. Mussolini or whoever 
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it is, you are in danger of losing your democracy. This piling up of 
these agencies in Washington is the thing we have got to be afraid of 
far more than we do their intervention in I.C.C. cases after they get 
set up. 

MR. FREEMAN BRADFORD (Indianapolis, Indiana) : I am sitting with a 
representative from the Department of Agriculture but I am going to 
embarrass myself by asking a question. I will ask Mr. La Roe, fol- 
lowing what he has just said. Do you think any department of gov- 
ernment should, by counsel, participate in a hearing where there is a 
controversy between two groups of shippers and come in on one side or 
the other? 

MR. AMES: I want to answer that after Mr. La Roe gets through. 

MR. LA ROE: You go ahead. You know the answer better than 
Ido. I was just trying to think up an answer. 

MR. AMES: The answer to you, Freeman, by Mr. La Roe would 
probably be that it is all right because he just got helped out in the 
Ex-Lake Grain Case because the Department of Agriculture went with 
him, but of course I lost the case in the courts. I was able to convince 
this body of experts, informed by judgment and learned by experience, 
that we should have a differential in the Philadelphia rate, but I wasn’t 
able to convince those three judges in Boston. So being on the losing 
side of the case I would agree with you, I’d say they ought to stay out 
of it. We ean handle those things ourselves without any help from 
them. 

MR. BRADFORD: I was on the losing side, in the Ex-Lake Grain 
Case, too. 

MR. WALTER D. MATSON (Commerce Counsel, Office of the Solicitor, 
U. S. Dept. of Agriculture, Washington, D. C.): Being a Department 
of Agriculture man, Mr. President, perhaps I should say a word in 
defense of the Secretary of Agriculture. I should say first that I am 
not here officially and anything I say represents my own views and 
not any departmental views. 

I, too, have viewed with alarm the increasing number of govern- 
ment agencies appearing in cases and I am sure that it has led to a 
lot of confusion. I would like to point out that any participation by the 
Secretary of Agriculture in a case before the Interstate Commerce 
Commission or any other regulatory body is by authorization and direc- 
tion of Congress which created the Interstate Commerce Commission 
and that we seek no special privileges whatever. We don’t want any 
back-door treatment and we appear as advocates for the agricultural 
community. We don’t want any special treatment whatever and we 
don’t speak for the government itself. 

_ PRESIDENT TURNEY: By the way. I want Mr. Dumbauld to answer 
this question about the government formally prosecuted violation of 
anti-trust laws of motor carriers. I would like him to give us his views 
on this controversy. 

_ MR. EDWARD DUMBAULD (Attorney, Uniontown, Pa.): Yes, I did 
intend to say that I am like the one gentleman over there. I thought 
I probably would be the only one who did want to put in a word for 
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and agreeing with Parker McCollester that we should repeal the 
Bulwinkle bill. Before I say that I should say that, fortunately, now 
no longer being in the Anti-Trust Division it is not necessary for me 
to make the disclaimer which my friend in Agriculture did that my 
opinions are my own and not necessarily attributable to any department 
of government or to any corporate bureaucracy either, so it is purely 
my Own opinion. 

I did not realize until this Symposium began that the Commission 
was in such a desperately defective situation. I had shared our cus- 
tomary view that it is a very venerable and respected agency and was 
getting along pretty well. So we ought to ask ourselves first, is there 
any general public dissatisfaction with the Commission, or do we mere- 
ly have the disgruntled views of ourselves in particular cases where 
we lost? As the courts say, we have the traditional privilege of vent- 
ing our dissatisfaction in comments in the taverns or in the newspapers. 
So is there any real public dissatisfaction ? 

You may say that the size of the appropriation is a measure of 
the degree of public interest or dissatisfaction with the governmental 
agency. If there is, as so measured, a public dissatisfaction, I genuinely 
feel as my own individual view and apart from any anti-trust philoso- 
phy, that the reason for it, as Parker McCollester says, is that because 
of the way the law now stands the Commission does not represent an 
agency or instrumentality for protecting the public from the acts of 
carriers but is an agency of protecting the welfare and the revenue of 
carriers. 

If you read the life of Justice Brandeis you will see that as late 
as his time he viewed the Commission as sort of a flaming torch that was 
protecting the public, and I was once surprised to find that a Senator 
in debate back in the Taft administration thought that the Commission 
was a very radical agency and that the Anti-Trust Division in the Taft 
administration was too conservative and it would not do anything to 
protect the public interest so we would have to give this power to the 
Commission instead. Well, can you imagine that as happening now? 
But it actually is in the Congressional Record. 

Before I close I want to tell one anecdote that may have a little 
parallel significance. When I was arguing a case before the Commission 
one time, in my resonant oratorical style that Wilbur La Roe and I 
learned at Princeton, I was going along and Commissioner Aitchison 
said, ‘‘ You don’t need to talk that loud; we are not that deaf.’’ 

MR. ROY V. CRAIG (Chicago, Illinois) : May I suggest that the greater 
success of the Department of Justice in obtaining appropriations as 
compared with the Interstate Commerce Commission success in this has 
been due largely to better press agents and not to the public interest in 
the two departments. 

MR. FRANKLIN R. OVERMYER (Chicago, Illinois): Since the man to 
my left was the principal opponent in this anti-trust case I thought 
there might. be something to say at this late date. I had the job along 
with Mr. Dumbauld of defending those 26 harassed defendants and I 
might say that it was the view, I do believe, of the Department that 
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maybe some of the carriers should have been indicted. My zeal for the 
Commission so far as that is concerned is just as great today, if not 
greater than it was then. The distrust of one department for another 
department of the government is symptomatic and I am certainly grate- 
ful that the Commission deserves as much credit as it does. For my — 
money it is entitled to everything it gets and more too. 

First I should say that to my way of thinking the Bulwinkle bill 
was entirely unnecessary. A jury seemed to think that same thing, 
that the Commission if it was charged with the responsibility of control- 
ling rates ought to have enough of the confidence of the people to carry 
through that job. Nevertheless, as long as the Bulwinkle bill is here 
providing a method by which all sides can be heard, I certainly believe 
that the Commission is going to take care of the public, not just the 
carriers or the shippers or anything else. If it doesn’t, then let some 
agency come in and say that they do represent the public, but by and 
large it seems to me that they are well represented. 

MR. G. ROBERT HALLETT, JR. (F. W. Wakfield Bros. Co., Vermilion, 
Ohio) : I would like to make a point in support of the gentleman regard- 
ing the type of evidence that is submitted. One only has to read the 
record of the companion dockets of 28300 and 28310 to realize that there 
is something wrong with some of the evidence that is being introduced. 
Within the last few days I have had occasion to go over all of the evi- 
dence that was introduced in those two cases and I could not help but 
feel a little resentment at some of the clarified statements that were filed 
as to the weight toward the issues at hand of those statements. 

In support of Mr. McCollester I would like to say also in regard to 
this case that I agree with him that the carriers are taking too much to 
the Commission, that they should try to settle their own management 
problems before they take them to the Commission ; that the Commission’s 
job is to protect the public interests after the carriers have made their 
proposal and not make the decisions for the carriers. 

MR. EDMUND M. BRADY (Matheson, Dixon & Brady, Detroit, Michi- 
gan): Mr. Chairman, I have a question in mind that I would like to get 
answered and that is this: After I have heard all of this discussion pro 
and con on these various subject matters, what is proposed here? Is it 
proposed that some action will be taken by this meeting, or do you just 
drop the subjects with the discussion we have had thus far? 

‘ PRESIDENT TURNEY : That is really the question of you gentlemen out 
there. 

MR. BRADY: I would like to ask Mr. Burchmore if I understand his 
position correctly to be that he agrees with the thesis of Mr. McCollester’s 
presentation but does not agree with his conclusion. 

MR. JOHN S. BURCHMORE (Chicago, Illinois) : What I meant by that 
was this, that there is a very active move under cover right now that 
is intended to do away with all private transportation, interstate; that 
is, to prevent any industrial concern from conducting transportation 
of products to its customers and to put it all under regulated transpor- 
tation. If that should prevail, for example, it would be a very great 
enlargement of the volume of the Commission’s jurisdiction and activi- 
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ties. There are other moves less drastic perhaps but which have for 
their object further power and further exercises of power in the Com- 
mission. 

I agree with Mr. McCollester’s thesis, which was that the time has 
come to go back rather than forward in giving the Commission increased 
authority in matters that come within the management domain of 
carriers rather than being within the field of protection of the public 
from the carriers. I think that the National Industrial Traffic League 
in various cases before the Commission has tried to make it plain that 
they want nothing in the way of Commission regulation which will be 
calculated to force the public to use this mode rather than that mode of 
transportation, that they favor regulation by which the public should 
choose for itself what kind of transportation it wants and needs and 
uses and would pay rates based thereon. I agree with Mr. McCollester on 
the tendency which there would be for a loosening rather than a tighten- 
ing and enlarging of the legislation. I don’t agree with him at all on the 
Bulwinkle bill. I don’t know about the certificates. 

MR. BRADY: In speaking about the minimum rate application pro- 
posal made by Mr. McCollester, it was my understanding that you were 
agreeing with him in his thesis because you said that the Commission 
did not have the funds or the manpower with which to administer those 
sections of the law properly. 

MR. BURCHMORE: No, I am saying that the task of the Commission 
has already become impossible! I don’t mean utterly impossible as it 
stands today, but it has become such an impossible task that it should be 
lightened rather than be made heavier with respect to these matters of 
acts on its part. I am not talking about its business. 

MR. BRADY: You are taking that position without the resultant effect 
upon the carriers and the public, the Certificate Section? 

MR. BURCHMORE: That wasn’t his thesis. For example, at the end 
he said, ‘‘I want to apply this thesis as follows.’’ 

MR. BRADY: I am confused about what his proposal definitely was. 

MR. MC COLLESTER: I ought to have another chance to speak. I did 
want to make it very clear and I do it again, not that I am hedging in 
any way in what I have said, but what I said were points that I put 
forward for consideration, and, frankly, I don’t know where I stand 
myself on some of them. I do, however, suggest that the certificate and 
permit provisions be revoked because it seems to me they are not con- 
sonant with what I conceive to be the proper purpose of regulation, 
that is, the protection of the public. I think it is arguable but I am 
inclined to believe that those provisions have served their purpose. I 
supported the Act in 1920, I was for it at that time, I thought it was 
the thing. I don’t know whether I was wrong then or whether I am 
wrong now, but it does seem to me that the certificate provisions were 
somewhat in the nature of tariffs to protect infant industry and that 
once your industry ceases to be infant, then it becomes improper invasion 
of free economy to continue to have tariffs. I think that the certificate 
provisions are very much the same thing so far as motor carriers are 
concerned. I don’t think we need them any more and I think that if 
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we have them they will lead to the further idea which John Burchmore 
has proposed, that nobody can run his own trucks after a little while 
without asking the Commission, because that is what the fellows who 
are holding certificates will insist upon. 

MR. W. Y. WILDMAN (Chicago, Illinois): I would like to ask this 
question of Mr. McCollester: I understood that one of the planks in Mr. 
McCollester’s platform would be that he would suggest an abrogation 
of the minimum rate powers of the Commission and that in lieu thereof 
the basic test should be as to whether or not a given rate would be below 
the cost of service. I would like to ask Mr. McCollester how, for example, 
he would go about it, as a shipper, to determine the cost of service of 
handling, let’s say, a car of sugar from California to Chicago. 

MR. MC COLLESTER: That is one of the practical difficulties we are up 
against right now. Isn’t that one of the reasons why it is impossible 
so far under our present law to regulate who shall carry what, because 
we can’t really determine how much it costs? We can determine pretty 
accurately, I think, how much it costs a truck to handle a truckload of 
sugar over a route, at least my clients tell me they can. When it comes 
to railroad traffic, that is a different matter. I agree with you that it 
may be something very difficult to work out. It may be some work 
for us lawyers. 

MR. AMES: Mr. Chairman, may I make one observation in connection 
with this particular discussion ? 

PRESIDENT TURNEY: Help yourself! 

MR. AMES: I sort of resent the inference that is being passed around 
here all afternoon, particularly by Parker, that Congress is not regu- 
lating in the public interest when it is regulating competition between 
carriers. I think the reverse is entirely the case. It is acting in the 
public interest when it regulates competition. Anybody is entirely un- 
realistic if they don’t know that in the past 20 years, or make it 15 years, 
the competition between the truck, the water carrier and the railroad 
has very effectively regulated the level of the rates and that the Com- 
mission’s function now is the regulation of the competition. That is 
why I say that I resent it when they intimate that in regulating the 
competition the Commission is not acting in the public interest. It is 
acting directly in the public interest because Congress regulates a type 
of carriage because it concludes that the type of carriage is in the public 
interest. So every act that the Commission performs in the regulation 
of that type of carriage on the interplay of competition among the types 
of carriage is a regulation that speaks directly to the public interest. 

_ Let me give you one very good illustration of what will happen 
if they return the railroads to the law of the jungle. Mr. La Roe and 
Mr. Matson and I participated in a case, the Ex-Lake Grain Case. 
Before the railroads were put under regulation do you know what the 
rate on wheat from Buffalo to New York City for 403 shortline miles 
was? Two mills a bushel or .6 cents per 100 lbs. That is what the law 
of the jungle does for you and did for you, and that is what it certainly 
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MR. MC COLLESTER: May I ask Mr. Ames a question on that? He talks 
about regulation of competion being in the public interest. Of course 
I know that Congress thinks it is in the public interest, but I would like 
to ask him whether he thinks that it is in the public interest that if a 
man wants to start a new steel plant or wants to start a new automobile 
plant or a new chemical plant he should have to go to some regulatory 
body to ask whether he may do so; and if he answers that in the nega- 
tive, how he will distinguish those industries from the transportation 
industry in its present state. 

MR. AMES: Don’t you worry, I won’t answer it in the negative. The 
trouble with your whole hypothesis from start to finish is that you 
fail to distinguish between private enterprise and a public utility. The 
automobile industry has not suffered from regulation, it has not suf- 
fered from ruthless competition because they are smart enough to make 
profits. General Motors don’t make a billion dollars a year on destruc- 
tive competition, but history shows us, Parker, that the railroads will 
suffer and that they are already suffering. 

MR. MC COLLESTER: In other words, you think General Motors 
management is a little smarter than railroad management. 

MR. AMES: Well, if you want to put it that bluntly, yes. (Laughter) 

MR. AMES: I am not too sure either, Parker, that the private in- 
dustry being free to establish a new cement plant, being free to make 
its own prices, having no regulation to restrain them in the fixation of 
prices, I am not too sure that there is open competition, to tell you the 
truth, if you read the Cement Case. 

MR. MC COLLESTER: I made the reservation that we might come to 
that point with all industry. 

MR. AMES: The point I make is this: I read the decision of the 
Supreme Court in the Cement Case, the price-fixing case, the basing 
point case, and I was very much astounded to read in the footnote of 
that opinion that some 30 cement companies bid on a job at Phoenix, 
Arizona and they all named a price of $4.86 and five more decimals 
points per barrel. I think that somehow or other the automobile in- 
dustry, the chemical industry, the cement industry make their prices 
on costs and a fair profit but I am not sure that the railroads would 
do it. Certainly history shows that they have not done it in the past. 

MR. BURCHMORE: I listened to all of the talks with the greatest 
of interest because I thought at the moment that the announce- 
ment was made of this Symposium that it was the most timely subject 
that we could possibly have before us. I think never before has there 
been greater need for energetic work by this Association. It is one 
thing to say that there is work to be done, it is another thing to lay 
out what the work is to be done, and I confess after listening to all 
of the principal speakers that of them all I only understand Mr. Mc- 
Collester as to what he is proposing as an avenue of work and discus- 
sion. I think I understand him perfectly to say that he thinks the 
realm of regulation should be studied and perhaps changed. I don’t 
understand when you say that he advocates the abolition of the minimum 
rate power but merely that it should be discussed. 
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Mr. La Roe opposes him and so states, but I don’t quite understand 
the basis of his opposition or how far it extends. Mr. La Roe said for 
one thing that he was opposed to the diminution of the field of regula- 
tion as is now exercised by the Commission, yet in another breath he 
deplored the growing habit of practitioners and railroads and other 
forms of transportation in running to Washington all the time with their 
problems, large and small. Now I want to ask Mr. La Roe—we are 
talking about the work to be done in this particular field—whether he 
sees any relationship between the extent of the Commission’s regulatory 
activities and the present practice of running to Washington all the 
time, and if so, whether it is something that should be studied. 

MR. LA ROE: I tried to draw a line of distinction between the grow- 
ing executive power of the government. which I am very much afraid 
of, on the one hand and the exercise of legitimate power by independent 
agencies like the Interstate Commerce Commission which is purely of 
a regulatory nature. We have to take very seriously the trend towards 
socialism. It isn’t something that we can laugh off. If we are going 
to stop that trend we have to have these fine regulatory agencies which 
protect the public and belong in particular fields, but we don’t have 
to have a piling up of political power and White House power and 
alphabetical power in Washington. I don’t believe the people of our 
country are ever going to be hurt by the legitimate exercise of power 
by these independent regulatory agencies like the Interstate Commerce 
Commission. I do fear that there is real danger of fascism in the ex- 
ercise of power by agencies that are under the thumb of the White 
House. I don’t worry about people running to Washington to get a 
reasonable rate by a regulatory agency or to get a certificate from a 
regulatory agency. I do worry about people running to Washington to 
get this advantage and that advantage from some White House agency 
that has billions of dollars to dispense of your money and mine. 

MR. BURCHMORE: Do you feel that there is no excess of appeals to 
the Commission by practitioners and shippers for the solution of trans- 
portation problems? 

MR. LA ROE: I would answer that in the negative. 

MR. BRADFORD: Mr. Ames said to Mr. McCollester that there was 
no rule, or regulation perhaps, that affected the price of the commodity 
of the individual. I just wanted to make this one observation: Mr. 
Ames is not in the grain business. 

MR. RICE: I would like to make a comment or two, Mr. Chairman. 
First of all, so far as government is concerned I deplore the growth of 
government, but it seems to me that in a society as complex as ours 
we are bound to anticipate and to have more government. I don’t 
think there is any possible escape from it. Certainly historians tell 
us that—if we want to read one of the best, Toynbee. I think we must 
observe that fact in his monumental work also. 

mR. AMES: ‘‘The Rise and Fall of the Roman Empire.’’ 

MR. RICE: And governments do fall and we stand in danger of 
falling, Mr. Ames. I think, however, that in the formation of our 
government when we established the system of checks and balances we 
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did about as much as humans have been able to do to keep governments 
from falling and to keep our democratic institutions operating and even 
possible. I think that is the thing that Wilbur La Roe is talking about 
within the framework of our society today and I believe that in that 
tradition we ought to do everything we can to maintain the indepen- 
dence of this Commission. 

One concrete thing which I believe this Association can do, and 
which to some extent it has already done, is to assist the Interstate 
Commerce Commission in obtaining adequate funds from the Congress. 
During the course of the hearings to which reference has already been 
made here concerning the confirmation of a member of the Commis- 
sion within the past seven or eight months the chairman of an im- 
portant Senate committee said on more than one occasion during the 
course of those hearings that the Senate had discharged its responsi- 
bility by approving last year for the Interstate Commerce Commission 
the amount recommended by the Bureau of the Budget. I say here 
that the Senate of the United States is not discharging its responsibility 
to the Interstate Commerce Commission, to the Senate and to the people 
of the United States when it presumes to accept the dictation of the 
Bureau of the Budget. I say that that is contrary to the system of 
checks and balances on which our government was founded. The Senate 
ought to have independent judgment of its own, and certainly in its 
position nobody is going to question its authority to do so, including 
the Bureau of the Budget. 

So far as what has been suggested respecting changes in the Com- 
mission is concerned, it seems to me that the Commission had better 
look to its laurels. I, too, along with those who have spoken favorably 
concerning the Commission, have great admiration for it, for its past 
and for its present as well. But I fear for its future unless the Com- 
mission does everything possible within its own power to remove the 
cause of criticism. While that criticism may be unjust, there are people 
on the outside who will take advantage of every opportunity and every 
defection within the Commission to impose changes upon it externally, 
and I think you and I as practitioners must oppose such efforts to 
change it. 

So far as Mr. McCollester’s suggestion is concerned I would like 
to say that I don’t agree with the thesis that we can afford at this time 
to remove the provisions in the Interstate Commerce Act respecting the 
granting of certificates. Just about two o’clock this morning I came 
to this city from a hearing in which an application was being consider- 
ed for the granting of additional authority. Certain carriers now 
possess authority over the territory in question and some of these cer- 
tain carriers now authorized to provide service over that territory are 
not giving very much service. Why? Because there are so many of 
them now that there is not enough traffic to go around. I would cer- 
tainly be opposed to any effort to change that law, which would just 
invite, wholesale, other people into the territory when as a matter of 
fact the economy of the shippers and the economy of the transportation 
agencies is already being jeopardized by the presence, apparently of 
more service than is really needed there to serve those people. 
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MR. J. H. CARKIN (Salem, Oregon): I should just like to make an 
observation. I hold no brief for the Commission. Its record in the 
past has been good, its record now is good, and I have no fear that 
its record for the future will not be good. As I see the thing, the 
basic need is one that was talked about today by the Commissioner, the 
need for more funds, and I want to address myself to that thonght 
for just a moment. In the West we have the Mountain Pacific States 
Conference of Public Service Commissions and whenever the occasion 
arises that we have a feeling or are informed that more money is need- 
ed by the Interstate Commerce Commission it is the habit, whether 
right or wrong, for our Conference and sometimes all of our Com- 
missions to take some action. 

I noticed, for instance, that Mr. Burchmore said that he had not 
been asked to help in getting funds. We don’t wait for that out West. 
We do as much as we can in order to get funds for the Commission 
and have done it on various occasions. I know that the practitioners 
as an Association have done the same but I am wondering if we are 
not all of us individually a little lax in not putting our shoulder to 
the wheel and contacting the Senator or the Congressman whom we 
know and who has an understanding of the problems and can possibly 
help in the premise. I am wondering if we could not all of us do a 
little bit more in solving this problem for the Interstate Commerce 
Commission. There may not be very great strength in a few but there 
surely is great strength in the vast numbers represented here. 

MR. LA ROE: Mr. Chairman, I think I can sense on the floor a feel- 
ing that we have talked a good deal and have not come to a result. I 
am wondering if we should have a Resolutions Committee appointed to 
resolve the things we agree on. We agree on our confidence in the In- 
terstate Commerce Commission as an institution. We agree that the 
burden has almost reached the point where it cannot be carried because 
of the volume. I think also that we agree on a principle of having 
these independent agencies and are against the principle of lodging too 
much power in the executive. We agree especially that the Interstate 
Commerce Commission should not be transferred ‘to the Department of 
Commerce or to any other executive department. I think we agree 
that it would not do any harm and might do good to study the question 
without initiating conclusions as to whether by legislation the burden 
might be relieved. I am not sure that it would not be wise for us to 
recommend a joint commission, if the Interstate Commerce Commis- 
sion is willing, between the I.C.C. and our group to study this matter 
further to see whether something mutually cannot be worked out. 

This is a very rough thumbnail sketch but if a Resolutions Com- 
mittee could work a couple of hours tonight and put on paper what we 
think we agree on I think progress will be made, whereas if we leave 
everything up in the air the people will say that we did not do any- 
thing but talk. 

. bw AMES: I move that the Resolutions Committee be picked from 
e floor. 
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PRESIDENT TURNEY: Before we have a Resolutions Committee ap. 
pointed I would like to read Article III, Section 1 of the By-Laws: 


Every resolution shall be in writing and unless of a formal char- 
acter or presented by a Committee shall be referred by the Chair 
on presentation, without debate, to an appropriate Committee for 
consideration and report. No resolution which is neither favorably 
reported by a Committee nor adopted by the Association shall be 
published in the proceedings of the meetings. 


As I interpret that, before this matter can be considered the resolu- 
tion must be formulated by a committee, either the Committee on 
Resolutions or a special committee. The Chair so rules and will enter. 
tain a motion as to whether or not the resolution should be referred to 
= Resolutions Committee or to a committee to be appointed from the 

oor. 

MR. AMES: Mr. President, it seems to me we are making haste 
too fast on this resolution. I am heartily in accord with any support 
the practitioners individually or collectively can give to an increased 
budget for the Commission but I think before we undertake to do any- 
thing concrete we should get ourselves organized. In other words, we 
can’t go to Congress and ask for more money than the Commission is 
asking for. I am in sympathy with Mr. La Roe’s proposal that the 
Commission should be the first one to ascertain its housekeeping needs 
or its appropriation needs and then we should undertake to support 
what the Commission asks for because if we do it independently it 
will have no weight at all. 

John suggests that there may be something illegal about a con- 
ference between our group and the Commission on this budget ques- 
tion. 

PRESIDENT TURNEY: I think so. I understand that they cannot 
consult with us or with anybody else about the appropriation. They 
ginant even tell us what they have recommended to the Bureau of the 

udget. . 

MR. AMES: That is exactly my point. The first move has got to 
originate with the Commission. They have got to tell the Budget Com- 
mittee what they think they need and our forte is to get in there and 
support it. 

PRESIDENT TURNEY: Mr. Ames, at the last convention in St. Louis 
a special committee on the question of appropriation was appointed in 
response to a very definite, specific resolution. Mr. Callaway is the 
chairman of that committee at the present time and was unable to be 
here, but my understanding is, that that committee would continue with 
such changes as were made by the incoming administration. 

MR. AMES: Well, I think before we go too fast here in making any 
motion or resolution we ought to first hear Mr. Callaway’s report. 

PRESIDENT TURNEY: I did not understand this resolution to be on 
the budget. 

MR. AMES: You asked if there would be a motion from the floor 
on the formulation of some resolution. I say we are moving too fast, 
we are getting ahead of ourselves. 
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MR. LA ROE: Mr. President, I especially and purposely left ap- 
propriations out of my suggested motion. There are some areas other 
than appropriations where I think we can get together on a resolution, 
such as this matter of transferring the Interstate Commerce Commis- 
sion to the Department of Commerce and the study of whether we can 
streamline the Commission’s activities, all of those things. 

I will just take the chance on making a motion that the Chair ap- 
point a special Resolutions Committee to report back to the session 
tomorrow on a resolution embodying such points as the Resolutions 
Committee understands from the discussion on the floor that we are 
in substantial accord on aside from the question of appropriations. 

. .. The motion was duly seconded... 

MR. BRADY: I would like to suggest to Mr. La Roe that there be in- 
corporated in any such resolution the suggestion of Mr. McCollester as 
concurred in by Mr. Burchmore, because as I understand from your 
statements you two gentlemen have more of a fear of the Interstate 
Commerce Commission regulating private industry than you do about 
the ability of the Commission to administer the law as it presently 
reads. 

MR. LAWRENCE CHAFFEE (Gen. Solicitor, C. & O. Ry. Co., Cleveland, 
Ohio): Mr. President, I do not believe that a resolution concerning 
suggested changes or amendments of the Act should be considered at 
this meeting for one reason alone. I do not think that the member- 
ship of this Association was apprized or had any idea before this meet- 
ing that such might be the result of this Symposium. 

MR. LA ROE: May I suggest in reply to that that it would be very 
carefully worded so that there would be no commitment. When it 
came to new legislation I suggested that a study of that matter be re- 
ported to some future meeting of the Association. 

MR. CHAFFEE: I have no objection that a study of that be made and 
presented at some future meeting, with ample notice to all members 
of the Association. It would then be proper for the Association to take 
a position on the matter of suggesting amendments to the Act. I would 
have no objection to that. 

Inasmuch as I cannot be here tomorrow I would like to comment 
for a moment upon Mr. McCollester’s proposal and a few of the other 
remarks that have been made this afternoon. It seems to me, as Mr. 
Ames indicated, that Mr. McCollester’s remarks are based upon a mis- 
conception of the intent of Parts II, III and IV of the Act. The state- 
ment of National Transportation Policy as declared by Congress to my 
mind certainly indicates that the purpose of the regulation of all four 
forms of transportation is to secure benefits to the public, or, in other 
words, is in the public interest, that the regulation or limitation of 
competition among the various forms of transportation is merely in- 
— to perfect that ultimate purpose of benefiting the public in- 
erest. 

I firmly believe, contrary to some of the views expressed here this 
afternoon, that if the railroad industry and I dare say the motor carrier 
industry or water carrier industry were left entirely free of any regu- 
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lation whatsoever the strong units in those industries would be able to 
carry on effectively and to conduct profitable enterprises just as do 
certain units in the automobile and other private industries. I do not 
understand that Mr. McCollester or any of the other gentlemen here 
have suggested or could seriously contemplate complete elimination of 
regulation of transportation industries, certainly not of common carri- 
ers. I don’t think that there is any dissent from the view that a sound 
transportation system, regardless of the form, is absolutely essential 
for the growth and indeed for the continuance of this system. In that 
respect I think perhaps transportation differs somewhat from private 
industries, although we all realize the necessity for the existence and 
continuance of most, if not all, of our private industries, but our trans- 
portation industry is of such character that the common carriers in the 
public interest are required to perform many services which if they 
were left entirely free and unregulated they probably would not per- 
form. Accordingly, it does seem to me that any attempt to go back to 
the law of the jungle or even partially to the law of the jungle in the 
treatment of transportation agencies would be altogether inconsistent 
with the public interest. 

MR. CURRY: Mr. President. as to this resolution it seems to me that 
if a committee were appointed and it tried to express what was the 
view of this body it would have a very difficult task. I for one would 
like to make it very plain that I violently disagree with any resolu- 
tion that would contain a statement that the burden on the Commission 
is so great it cannot be carried. I think such a resolution by this As- 
sociation would carry a condemnation of the Commission and would 
be very hurtful to it and I doubt very much that that is consistent 
with what has been said here, that generally speaking the work of the 
Commission is reasonably satisfactory. 

MR. JOHN 8S. BURCHMORE: It certainly is! Who thinks it isn’t? 

MR. CURRY: To say that the burden is so great it cannot be carried 
strikes me as something that is hurtful. I don’t think it should be 
put in. 

In the second place, the suggestion has been made here by Mr. 
McCollester—he is entitled to his view and an expression of his view 
but it seems to me that it is absolutely out of line with the times. I 
venture to say that the great majority of those who practice before the 
Commission and the public would be absolutely opposed to amending 
the Interstate Commerce Act to eliminate the certificate of public con- 
venience and necessity provisions and to eliminate the minimum rate 
provisions and to eliminate the Bulwinkle provisions of the Act, and 
I don’t think we should pass a resolution which gives such a sugges- 
tion the weight that would be given to say that we want to investigate 
that. I don’t think it deserves a committee to investigate it. 

MR. LA ROE: Mr. President, point of order. At this late hour 
I don’t think we ought to discuss the resolution that has been offered 
here. 


PRESIDENT TURNEY: As I understand it, this is merely a motion to 


appoint a committee to bring in a suggested resolution which will have 
to be voted on tomorrow. At that time it will be considered. 
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The question before the house, gentlemen, is, shall a committee be 
appointed from the floor to prepare resolutions about any part or all 
of the discussion here today for presentation to the Association’s meet- 
ing in the morning? That is the question before you. Is there any dis- 
cussion ? 

MR. EDWARD F. LACEY (Washington, D. C.): Mr. Chairman, just 
one point, please. I am in favor of the appointment of this committee 
to bring in a resolution or series of resolutions on these subjects that 
were discussed but on the Commission’s budget I think we ought to 
have tomorrow morning at least a resumé of Mr. Callaway’s report on 
the Commission’s budget. 

PRESIDENT TURNEY: We do not have that. 

MR. LACEY: I think you are working in the dark then in that re- 
spect because he may have some recommendations to make. 

PRESIDENT TURNEY: As I understand it, that one thing was speci- 
fically exempted from this report. 

MR. LACEY: That is all right. 

PRESIDENT TURNEY: Any further discussion? (The question was 
ealled for.) All those in favor of the motion please ‘‘aye’’; all those 
opposed to the motion please say ‘‘no.’’ Will those in favor of the 
motion rise? Be seated, please. Those opposed to the motion, rise. 
The ‘‘ayes’’ have it. 

Do you want that committee appointed now while you are here? 

VOICES IN UNISON: No! 

(The Committee later appointed by President Turney consisted of : 
Giles Morrow, Chairman, Roland Rice, James A. Bistline, Jonathan C. 
Gibson and Karl L. Wilson. The resolution brought in by the Committee 
appears elsewhere in this issue of the Journal). 

PRESIDENT TURNEY: Is there any further discussion of the sub- 
jects of the Symposium before we recess? 

MR. MC COLLESTER: Mr. Chairman, may I say one word? I don’t 
exactly like to have what I laid before you considered as my proposal. 
I submitted them as points which I thought merited discussion. I still 
think they do. I tried to present one side. I see there are other sides. 
I think the points on my side mostly are still good but I do not pro- 
pose them. I merely submitted them as points for discussion. 

PRESIDENT TURNEY: Any further remarks? If not, we will stand 
recessed until ten o’clock tomorrow morning in this room. 
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PRESENTATION OF NEWLY ELECTED PRESIDENT, MR. A. H. SCHWIETERT 


MR. JOHN R. TURNEY: Gentlemen, I cannot do more than to compli- 
ment and congratulate this Association most sincerely and heartily upon 
the selection of your incoming President. I don’t know anyone whom 
you could have chosen who will do a better, or indeed approach the, 
job than I know Arthur Schwietert will do during the coming year. 
Therefore, it gives me a great deal of pleasure to introduce your new 
President and to turn his emblem of authority over to him. 


Remarks of Mr. Schwietert 


Thank you, Mr. Turney. While it is nice to hear those words, I 
am reminded of a line I read the other day in the Chicago Tribune, I 
think, in which the Editor said there was no such thing as a perfect 
man. Apparently he never heard of a nominating speech. After elec- 
tion, then is when we get back to realistics and find out that that was 
a lot of campaign oratory. So all I will say about what Mr. Turney 
has told you is to wait until next year and then I will let you be the 
judge. 

I deem it both a privilege and an honor to be asked to serve as 
President of this Association. I am deeply grateful for your confidence. 
I fully appreciate the responsibilities that go with the office. I ap- 
proach it with some misgivings as to my ability to carry on in the 
same manner as my distinguished predecessors. You have heard a 
number of them yesterday, the outstanding members of this Associa- 
tion and the outstanding members in the practice before administrative 
agencies. 

I had intended to make a brief outline of a program but I feel it 
undesirable to do so. We will try to carry out to the best of our ability 
the wishes of the membership of this Association. I want it clearly 
understood that this is not a one-man organization. As Mr. Turney has 
just told you, what we need is the cooperation of all members if the 
Association is to become a force that is to be felt whenever we take 
action on a subject. 

As to cooperation with the local chapters, we had quite a meet- 
ing day before yesterday with some of the chairmen of local chapters. 
Mr. Turney has said everything that I intended to say about that kind 
of cooperation. I think we must build a closer relationship with local 
chapters and with more of our members. I can assure you that one 
thing I am going to try to do this year is to build up that relationship. 

Also, in appointing members of the committees, I will look over the 
list carefully, try to select members from different sections of the 
country, as between the Class A and Class B practitioners. There might 
have been some criticism of that in the past, but I think you must 
all remember that in selecting members to serve on some of these com- 
mittees it is necessary to pick men because of their peculiar experience, 
ability and knowledge of the particular subject. You cannot always 
select your men according to geographical location or according to their 
Class A or Class B rating. 


I want to thank you again, gentlemen. I assure you I will do the 
best I can. 
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COMMITTEE REPORTS 
1950-51 


Committee to Consider Fees For Services of the 
Interstate Commerce Commission 


Less than a month ago Mr. Turney received a communication from 
Commissioner Mahaffie to the effect that Congress had just enacted 
Public Law 137, providing for a system of fees or charges for work done 
by the Interstate Commerce Commission and other government agencies. 
Commissioner Mahaffie stated that Division I of the Commission had 
appointed a Committee to consider and recommend what steps should 
be taken by the Commission to comply with the Legislation. At Com- 
missioner Mahaffie’s request, Mr. Turney appointed Messrs. Homer 
Carpenter and Karl Loos of Washington, and myself, as representatives 
of the Practitioners to collaborate with the Commission’s Staff Commit- 
tee in formulating recommendations. 

Many of you gentlemen probably saw the Title V reproduced in 
the September issue of the Practitioners Journal at page 825. Perhaps 
your reaction was the same as that of your Committee, namely, that it is 
couched in the broadest possible terms and appears to be all-embrac- 
ing. Its breadth is reminiscent of the National Transport policy which 
Congress enacted in 1940. 

The significant features of the legislation follow. Congress has 
decided first that : 


(a) ‘‘ * * * any work, service, publication, report, document, benefit, 
privilege, authority, use, franchise, license, permit, certificate, regis- 
tration, or similar thing of value or utility performed, furnished, 
provided, granted 


to or for any person shall be self-sustaining to the fullest extent possi- 
ble, and 


the head of each Federal agency is authorized by regulation to 
prescribe therefor such fee, charge, or price, if any, as he shall 
determine, in case none exists, or redetermine, in case of an existing 
one, to be fair and equitable taking into consideration direct and 
indirect cost to the Government, value to the recipient, public policy 
or interest served, and other pertinent facts * * *.’’ 


In addition there are two provisos to the effect that nothing shall repeal 
or modify existing statutes which prohibit the collection, fix the amount, 
or direct the disposition of any fee; and a second proviso that the 
Section does not repeal or modify existing statutes which already pre- 
seribe bases for the calculation of fees. 

You will notice that the legislation is not restricted to benefits or 
privileges, rather, it embraces any work, service, etc. 

As to coverage, the only group clearly exempted are those engaged 
in transacting the official business of the Government. It would appear 


Editor's Note: As presented to the 22nd Annual Meeting by John R. Mahoney, 
Chairman. Following Mr. Mahoney’s presentation of the report, it was followed 
by a discussion which is printed in full. 
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that no other person, as considered in its all-inclusive sense, would be 
exempted by Title V. 

You will notice also that Congress has said that any such work 
shall be self-sustaining to the full extent possible. In arriving at a self- 
sustaining basis the head of the Interstate Commerce Commission is 
authorized to set such a fee, if any, as the agency determines to be fair 
and equitable, giving consideration to the following factors: 


{a) The direct and indirect cost to the Government, 
{b) Value to the recipient 

(ec) Public policy or interest served 

(d) The catch-all—other pertinent facts. 


Any amounts received under Title V will be covered into the 
Treasury as Miscellaneous Receipts. Therefore, no matter how much or 
how little the Interstate Commerce Commission, or other agencies, collect, 
mone of the funds will actually remain in the possession of these agencies. 
Congress was quite explicit as to this provision. 

Naturally we checked the legislative history of Public Law 137, 
which started out as House of Representatives No. 3880, in order to get 
some clue as to exactly what Congress had in mind when it enacted 
Title V. Unfortunately the source material on the legislation is very 
fragmentary. For those of you who are interested, Part I of the Hear- 
ings on ‘‘The Independent Office Appropriations for 1952,’’ held before 
the Sub-Committee of the Committee on Appropriations, House of 
Representatives, does contain some information. At pages 281-282 there 
occurred a colloquy between Congressman Yates and Commissioner 
Mahaffie which throws some light on the problem. (I have a photostat 
of this with me but won’t burden this report with the reading of it at 
this point.) 

Other good background material can be found in the Senate Report 
2120 issued July 24, 1950. That report analyzed in some detail the 
possibilities of assessing this work on the part of the then Maritime 
Commission and the Federal Communications Commission. 

Other than the reports covered immediately above, the Committee 
has been unable to find, up to this moment, any other Congressional 
source material which appears on the problem. 

In the last few weeks, your Committee has been in close touch with 
the working committee of the Commission. This Committee is headed by 
Assistant Secretary Laird and includes Mr. Blanning, Director of the 
Bureau of Motor Carriers, Mr. Boles, Director of the Bureau of Finance, 
Mr. Jensen, Director of the Bureau of Traffic, Mr. Mullen, Chief Ex. 
aminer and Mr. Stevens, Director of the Bureau of Transport Economics 
and Statistics. We had hoped, perhaps naively, that it might be pos- 
sible for us to present to the group here assembled a set of at least 
tentative proposals which could be considered by the practitioners. 
I am sure that if the legislation had been less broad in scope we 
could have been able to meet this deadline, for the Commission’s Com- 
mittee has been working extremely hard and effectively. We have sat 
with them in joint sessions and have learned at first hand how seriously 
they are taking their responsibility and how quickly they are trying 
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to promulgate a workable report. At this time your Committee is only 
able to present a list of possible methods of assessing fees which have 
been considered by the Commission’s Committee. 

These are some of the ideas which have been advanced as productive 
of revenue for the Commission: 


1. An appearance fee to be paid by everyone appearing in any Commis- 
sion proceeding. 


(a) The level of this fee has been discussed but no definite figure 
has been arrived at. 

(b) The problem of assessing such a fee which is presented when a 
practitioner represents multiple interests has been explored at 
some length. 


2.A schedule of charges to be levied by the Commission on all appli- 
cations made to the Commission. Such a schedule would embrace 
finance proceedings, transfers, acquisitions, extensions and temporary 
authorities. 


(a) The level of charges for such applications has been the subject 
of considerable discussion. This is one matter on which the 
Committee is particularly anxious to develop ideas from the 
practitioners. Several suggested methods of building the 
schedule are as follows: 


(1) Base the charge on the number of states involved in the 
proceeding. 

(2) Set a graduated scale of fees depending upon the financial 
consideration involved. 

3. The establishment of a scale of charges to support such work as loco- 
motive inspection and the other safety measures which occupy much 
of the Commission’s time and account for the expenditure of con- 
siderable Commission funds. 

4, Re-examination and extension of the scale of charges now made by the 
Interstate Commerce Commission for photostating, certification of 
records and provision of excerpts from tariffs for practitioners and 
the general public. 


(a) At the present moment these services provided by the Com- 
mission produce precious little revenue. Last year I believe 
they accounted for some $12,000. 


The Committee has received many suggestions already from prac- 
titioners in Washington and New York. All of these have been con- 
sidered. Most of them have been passed on to the working Committee 
of the Commission, or will be at our next meeting a week from today. 
Among the suggestions presented to us have been the following: 


(a) The Commission should levy a charge for its mimeographed reports. 
This charge would cover proposed reports or Division reports which 
were not printed for permanent record. (There is a practical objec- 
tion to this suggestion in that cost of collection would probably be 
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quite high. However, it has been suggested that the Commission 
could establish a charge account system comparable to that used 
now by the Government Printing Office.) 


(b) The Commission should set up a schedule based on the number of 
hearing days consumed in any proceeding. This proposal would 
relate the charges direct to the amount of time spent by the Ex- 
amuner. 


(¢c) The Commission should set up a schedule of charges for granting 
of temporary authority applications. 
1. Temporary authority applications for less than 30 days would 
not bear charge. 


2. Temporary authority applications over 30 days would bear the 
same charge as permanent applications. 


(d) The Commission should charge a modest amount such as $25 for 
any transfers accomplished under Section 212(B). 


(e) The Commission should charge a nominal amount for an applica- 
tion—$25 has been suggested; but charge a substantial amount 
when the certificate or permit is issued. It has been suggested that 
$200 be charged for a certificate or permit covering a single state 
and that $50 be charged for each additional state. 


(f) The Commission should consider establishing a lower level for Class 
II and Class III carriers than for Class I carriers. 


The Committee recognizes that any table of charges or fees will 
probably work out unfairly in certain instances. There will be the 
borderline cases which will create hardship; despite this possibility the 
Committee believes that since the legislation is on the books and since 
the Commission must move, it is important that the practitioners move 
forward with the Commission to work out the most equitable scale pos- 
sible, rather than taking a negative attitude and trying to cut out any 
such payments. The Committee believes that it will serve the best inter- 
ests of the practitioners to assist in the establishment of the most 
equitable scale possible. To this end we are prepared to forward our 
ideas or the ideas of the practitioner to the Commission. We are pre- 
pared to hear from various interests reasons why they should not pay 
any fees but other interests ought to bear the load. In a case of this 
sort the Committee will try to determine whose ‘‘ox is being gored.’’ 

Of this we are certain—from our conversations with the Commis- 
sion’s staff we know that they appreciate the efforts which have already 
been made by the practitioners to cooperate with them in this matter. 


Respectfully submitted, 


Homer CARPENTER 
Kart Loos 
JoHN R. Manoney, Chairman 
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PRESIDENT TURNEY: Are there any questions you would like to ask 
Mr. Mahoney ? 

MR. R. V. CRAIG (Chicago, Illinois): May I ask one, Mr. Turney? 

Mr. Mahoney, did I understand that the fees would be charged on 
a per diem basis in formal complaint cases, or were you talking only 
about finance cases ? 

MR. MAHONEY: Actually, I stayed away from the formal complaint 
type. That has been discussed. First of all, the question of charging 
on a per diem basis has been a suggestion that was forwarded to us. 
That has not been a subject that has been discussed, to the best of my 
knowledge, by the committee with the Commission’s committee. 

MR. CRAIG: What would you do in these Ex Parte proceedings? 

MR. MAHONEY: First of all, you charge everybody an appearance 
fee. Then I don’t think it would be practical, probably, to work out 
any per diem fee because there are so many interests involved. I don’t 
know how you would split it up. 

MR. CRAIG: That’s my point. So many times, as you have seen lately, 
one party will come in and cross-examine for four or five days. You are 
not a bit interested in that, you wish he would have stayed home, yet 
he does it. Who is going to pay a per diem fee in that? 

MR. R. F. HOGAN (Warner Co., Philadelphia, Pa.): Mr. Mahoney, 
don’t you think it is bad practice to establish a ‘‘win or lose’’ fee as 
you cited in one instance there? Wouldn’t it have a psychological effect 
on whether you win or lose? Maybe somebody will pull a little dirt and, 
say, maybe the Commission will pass on that favorably because it will 
get more out of it. 

MR. MAHONEY: Personally, I agree with you. When that particular 
approach was suggested to the Commission’s staff I believe they were 
very well aware of that; they pointed it out as well. The fact is, when 
you analyze it, that the work that is done by the Commission is done on 
the basis of the application which sets this chain of events in motion and 
which culminates, so to speak, in a certificate of permit or a denial of the 
same. People who feel that it should be based on a win-or-lose proposi- 
tion make this argument: If a substantial amount is going to be charged, 
suppose you take $200 for a state for application made from . . . well, 
here we are in Illinois . . . from Chicago to Joliet, or from Chicago to 
Peoria, or say it is an application from Chicago to St. Louis which 
would involve two states, some of the practitioners have said that if 
an applicant, particularly a small operator of four, five or ten trucks, 
is faced with a possibility of paying a very substantial fee to start out 
with, he is going to be very loath to make an application at all. He has 
got to pay the practitioner. In fact, this was discussed informally in 
the meeting in New York. Some of the practitioners were very frank to 
say, ‘‘It is going to come out of our fees, we will just not charge them 
the same amount.”’ 

I think that you are quite right in saying that if you made the charg- 
ing of a fee dependent upon whether or not the Commission approved or 
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disapproved you would run into the possibility that the Commission 
for its own good reason would be tempted to approve applications, if 
nothing else, as a revenue measure. Actually, I don’t think the chances 
are very strong but they could be subject to that criticism. 

MR. FRANKLIN R. OVERMEYER (Chicago, Illinois): How much money 
are you thinking of raising by this device? 

MR. MAHONEY: Obviously, not $10 or $12 million. I think you might 
put it this way: In the Bureau of Motor Carriers, which is the largest 
and which is the most active, Mr. Blanning, told us that last year there 
were about 3,000 applications. If we were to work on an appearance 
fee, we will say, of $10, we could follow that up by saying that for each 
applicant I believe there are two protestants—that would mean you 
could get $30 for appearance fees out of each application, which would 
be in the neighborhood of $100,000. That is one source of revenue. 

On the question of charging, for instance, in the Finance proceed- 
ing, based on the consideration involved, I think at least the tentative 
thinking is that that also might be considerable revenue, and that all 
in all you would be able to produce perhaps a fifth or so of the Com- 
mission’s budget. That figure has not been specifically stated at 
all and I am just guessing, I certainly don’t want to commit them at all, 
but that is one of the things they are groping for. I think the highest 
figure they called was as much as a fifth of their budget or a couple of 
million dollars which could possibly be produced at this point. 

MR. OVERMEYER: As a matter of policy, are you at least going to 
deplore this method? In other words, what do we pay general taxes 
for? While I think you are entirely right, if you take only a negative 
attitude, that isn’t very constructive, but basically at that, we as 
lawyers are losing the right of citizens ourselves and this is one of the 
means by which we are doing it, because there will be no reduction in 
taxes by any means as a result. Basically, as a matter of policy, will 
there be something said against it? 

MR. MAHONEY: I think there are two answers to that. One is, of 
course, that the Commission is not getting any of this revenue; it is to 
be covered in the general treasury. Second, and more important, I 
think that you have a substantial argument there but I think it is just 
addressed to the wrong forum. This legislation went through Con- 
gress without comment. I did not see anything about it through any 
of the Associations. I suspect the answer is, if it is not what you think 
it should be and you are joined by more than one or two people in your 
thought, the place to appeal to is Congress. I don’t think the Com- 
mission can do anything about it and I don’t see much sense in just 
going on record and saying, ‘‘ Well, we just don’t like this; Congress 
has given us a raw deal so we are going to play dog in the manger.’’ I 
don’t think you gain anything by that. I do believe that if you think 
that basically it is improper—and, as you say, there won’t be any re- 
duction at all in taxes, it will just be added on—the place to appeal to is 
Congress if it is not too late and possibly get it repealed. 

MR. CECIL J. RIVER (Minneapolis, Minnesota): Mr. Mahoney, there 
is a portion of the subject which you did not cover, at least so that I 
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understand it thoroughly. You speak of these fees and the legislation 
involved as running to granting of rights and privileges, services, etc., 
which to some extent runs somewhat to the legislative side of the Com- 
mission’s work. What about the strictly judicial side of it, such as 
rate cases, investigation and suspension, Ex Parte rate cases and repa- 
rations cases and that sort of thing? Is it intended that there shall 
be fees set up for that part of the activity of the Commission as well? 

MR. MAHONEY: Can I throw this question back to you just for a 
moment and then discuss it? Here is what the Commission is faced 
with: It says, ‘‘* * * any work, service, publication, report, document, 
benefit, privilege, authority, use, franchise, license, permit, certificate, 
registration, or similar thing of value or utility performed... ’’ Would 
you not say that that is rather all-embracing and that it would cover 
general rate cases or otherwise? In other words, apparently it is the 
sense of the Congress that the Commission, acting in Ex Parte 175 or 
148, was performing a work or similar work of value and utility. 
Therefore, I think the Commission would probably have to give con- 
sideration to assessment or fees in a case of that sort. 

Does that answer your question, or does it just pose a question? 

MR. RIVER: It poses a question along the line suggested by Mr. 
Overmeyer and that is, when you get to a case, particularly a rate 
ease, the determination of rates and that sort of thing, it seems to me 
that it is going quite a way to say that you are really paying for a 
service, both sides are, when I would say in effect it is rather an in- 
terpretation of the law as applied particularly. 

MR. MAHONEY: Are you thinking in terms, for instance, of a case of 
applicability of a rate or general rate increase? 

MR. RIVER: The general rate increase would be a little different, I 
think. Let us say the simplest one of all, the investigation and suspen- 
sion proceedings. The carrier files the tariff, the shipper or some 
other party files a protest, the Commission finally sets it down for 
hearing. It would seem to me there that interested parties would be 
in a rather difficult position to have to pay to get such a thing adjudicat- 
ed. 

MR. MAHONEY: Let us take an analogy. Suppose that you as a 
shipper decided to go to the Federal court in any one of the states. 
You have got to pay an appearance fee there or the equivalent there- 
of for going to the court and getting the court’s opinion; not pay for 
the opinion as such, but for setting in motion the judicial process. In 
a sense the appearance fee is a fee to set in motion the administrative 
process, so that I believe if you think of it in those terms it isn’t quite 
as bad as it might be. 

MR. RIVER: I think the appearance fee might well be. Some of the 
other fees, though, appear to me to be equivalent to saying that the 
courts shall be self-sustaining, the people will have recourse to the 
courts after paying for the court system. If that is what it means, we 
will have to put up with it, I suppose. 

MR. MAHONEY: Not necessarily. For the moment, I would say that 
we have to work within that framework of reference. 
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MR. RIVER: Congress has said that the Commission, as far as 
possible, shall be self-supporting, that anything they do they can charge 
for. That is about what it amounts to. 

MR. MAHONEY: Any one of these services shall be self-sustaining 
to the fullest extent possible, but then there is a catch clause here, as 
we see it, which may modify that and that is that they shall determine 
‘‘direct and indirect cost to the Government, value to the recipient, 
public policy’? and so on. Your argument might be addressed to 
public policy. Then they say, ‘‘other pertinent facts.’’ It might decide 
to continue it to be public policy that any small shipper would have the 
right to come before the Commission and complain, that the Commission 
ought to be open to him, free, as it has been, and should continue to be 
that way. I should say that it is possible under the ‘‘public policy’’ 
statement to carve out an exception in that kind of thing. 

MR. RIVER: You express my thoughts on that. That is the thing 
that I thought should be considered by the committee in working that 
out. 

MR. MAHONEY: I am sure it is fair to say that the committee is 
certainly going to consider that. 

MR. R. GRANVILLE CURRY (Washington, D.C.) Mr. Chairman, I agree 
with what the speaker preceding me has said. I made a rough calculation 
here; it may or may not be correct, but assuming it is intended to raise 
$2 million, I don’t believe there are over 4,000-5,000 cases before the 
Commission ; that would average $500 a case for 4,000 cases or $400 a 
ease for 5,000 cases. It seems to me that that is absolutely absurd. It 
is against the whole spirit of the Interstate Commerce Act and the 
legislation we have on the books. 

The gentleman who preceded me said that if that sort of system 
is to be applied the method should be applied also to the courts. As 
the speaker pointed out, we are taxed to have these various institutions 
and it would seem absurd to put that kind of a burden on us. It 
strikes me that we, somewhere along the line, should indicate that that 
sort of approach is incorrect. I have no objection to some reasonable 
appearance fees or fees for filing documents and things of that sort, 
but those fees could not possibly mount up to $2 million, $3 million. 

MR. MAHONEY: Can I interject for a second that at the moment 
I believe it costs the Commission something like $700,000 to $800,000 to 
do its safety inspection work. The suggestion might be made that that 
could be put on a self-sufficient or nearly self-sufficient basis. There- 
fore the figure which I discussed, and, incidentally, that was not a 
figure I have heard specifically from the Commission or anything like 
that, it is a figure that I was trying to give a very rough guess in terms 
of which they are thinking (they might be shocked to hear or to read 
later that they are thinking in terms of that much money)—but 
assuming that they are, Mr. Mahaffie himself, before the House 
committee, when asked by Congressman Yates about the feasibility of 
requiring fees, said: ‘‘Why would not such a fee charge be feasible to 
recapture some of the cost of the Commission?’’ He was referring 
to inspection under the head of Safety Appliances. He said, ‘‘It would 
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be entirely feasible as I see it. It is simply a policy that Congress 
adopts as to whether these services should be performed free or charg- 
ed for. We do a great many things that I personally have always 
thought that the railroads, for instance, might well be required to pay 
for. The railroad applies for authority to reorganize its financial 
structure, the Government furnishes the facilities, holds hearings, ete.’’, 
and then he said, ‘‘They do pay a fee in bankruptcy cases.”’ 

At least Commissioner Mahaffie’s thinking at the time he was up 
on the Hill was in terms, I think, of making these railroads pay a por- 
tion at least of the regulatory cost in car service and safety appliances, 
ete. So that that figure would not be coming out of the proceeding 
necessarily. 

MR. A. J. CHRISTIANSEN (Chicago, Illinois): You are talking about 
a million dollars or two million dollars. In the first place, getting down 
to it, all the money paid in will be deducted, will reduce the income tax 
just that much. You take it out of one hand and put it in the other. 
The next thing, by the time they set up the organization, employees 
come and employees collect it, they will lose money on the deal. 

MR. G. H. OSTERMANN: May I ask you one more question? Has 
there been any thought, then, given to the question of possibly taxing 
the private carriers for safety operation or things of that kind? 

MR. MAHONEY: I don’t think so, but you forwarded a thought. 

MR. OSTERMANN: They overlooked it, but it will be one other 
means of oppression before they get through. 

CHARLES M. DONLEY (Pittsburgh, Pa.): Assuming the Commis- 
sion has a mandate here to act upon this matter, I would like to stand 
in favor of simplification to the greatest extent. Aren’t the two essenti- 
al features of the Commission the filing of documents and the appear- 
ances and the thing would be based on those two basic features? Then 
the litigants would have an idea when they undertake a case what it 
would cost in the end, and if we use the measure of money involved to 
the geographical extent of the case it would become indeterminate. I 
would like to stand for a simplification of it, at least at the starting 
point. 

MR. MAHONEY: I am afraid we are probably taking up too much 
time. We would be here all afternoon if we debated this in full. 
The only thing I can suggest is that if what has been said has stimulat- 
ed any ideas and you want the ideas passed along, you can write to 
either Mr. Loos, Mr. Carpenter or myself and we certainly will hand 
along any ideas you have. 

MR. E. F. LACEY: Mr. Chairman, just one more question. Is there 
any deadline for the plan to become effective? 

MR. MAHONEY: No, sir, there is not a deadline, and one complicat- 
ing factor is that the Interstate Commerce Commission will work out 
its schedule and then it is going to be cleared, as I understand it, with 
other Federal agencies—the Maritime Commission, Federal Communica- 
tions Commission, National Transportation Agency. The Bureau of 
the Budget is going to act as a clearing agent. That means that after 
the I.C.C. gets its schedule set up there is going to be a time lag, neces- 
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sarily. But if you have any particular ideas we certainly should 
appreciate having them because you can just see from the discussion 
here this morning that the problem isn’t a black-and-white one. It is 
intricately complex to try to work something out. 

PRESIDENT TURNEY: Gentleman, you have heard the report of the 
committee. The report is necessarily an interim report because the 
work has just started. 

MR. J. H. CARKIN (Salem, Oregon): I move that this report be 
adopted. 

. .. The motion was duly seconded ... 

PRESIDENT TURNEY: The question is on the adoption of this special 
report. Those in favor say ‘‘aye’’; opposed. It is so ordered. 





RESOLUTIONS 


During the past year the Association, and especially the Executive 
Committee, has considered its responsibilities for the proper adminis- 
tration of the Interstate Commerce Act and as a part of this responsi- 
bility has endeavored to assist in obtaining an adequate budget for the 
Commission. As an outgrowth of the presentation of several papers on 
the subject, ‘‘How Can Administration of the Interstate Commerce Act 
Be Improved,’’ and lengthy ensuing discussion, the Association mem- 
bers in their recent Annual Meeting, passed the following resolution : 


Whereas the Association of Interstate Commerce Commission Prac- 
titioners is deeply interested in the sound and impartial administration 
of the Interstate Commerce Act, and has considered in open meeting 
ways and means for maintaining and improving the high standards of 
— and the efficiency of the Interstate Commerce Commission, 

it 
RESOLVED : 


1. That in order properly to discharge its functions and duties, 
to retain the public confidence, and to maintain the dignity and standing 
that have characterized its past history, the Interstate Commerce Com- 
mission must remain an independent agency, completely free of domi- 
nation or control by the Executive branch of the Government. 

2. That in preserving this independence it is essential that the 
Commission should be left free to choose its own chairman and other 
officials and to control the administration of its own internal affairs and 
no legislation should be passed by Congress which would in any degree 
diminish the authority of the Commission in these respects. 


3. That in quasi-judicial proceedings before the Commission a full 
and fair hearing and due deliberation to achieve the ends of justice out- 
weigh considerations of speed or efficiency ; but speed and efficiency are 
very important and constant study and effort should be made to the end 
of strengthening the internal organization of the Commission, increas- 
ing its efficiency, and maintaining a high morale among its staff, in 
which the Association of Interstate Commerce Commission Practitioners 
hereby pledges its aid and assistance. 
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4. That a major objective of this Association shall be to assist in 


uld obtaining for the Interstate Commerce Commission adequate funds to 
3100 enable it to carry out its functions; and toward that end to make every 
t is effort to awaken the public and the Congress to the fact that in recent 

years the Commission has been given enormously increased duties and 
the less money with which to perform them, resulting in a serious depletion 
the of personnel and a threat to adequate administration of the Interstate 


Commerce Act. 


be 
Gites Morrow 
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d The Executive Committee is now endeavoring to implement this 

‘ive resolution. 
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Realizing the desirability of using ultimately as Commission Hear- 
Act ing Examiners young and promising employees, and the value of the 
. Commission’s in-training Examiner experience as an acceptable Hearing 


- Examiner qualification, the Association membership urged upon the 
Civil Service Commission acceptance of such experience as an alternative 

AC method of meeting the Civil Service Commission’s Hearing Examiner 

ion qualifications. Toward achieving the objective the following resolution 

ing was passed : 

hog Wuereas: The Hearing Examiner Regulations (Part 34, Chapter 


Z1, Federal Personnel Manual) recently promulgated by the Civil 
Service Commission provides in subsection 34.4(b) a means for the 
filling of a hearing examiner vacancy by an employee not then occupy- 
; ing a hearing examiner position, it being provided therein that the Civil 
es, Service Commission — 





in 

“4 will rate the qualifications of the applicant in accordance with the 

mi- experience and training requirements of the open competitive ex- 

amination (except the maximum age requirement) including an 

the investigation of character and suitability. 

1er Wuereas: The experience and training requirements specified for 

nd the open competitive examination (Civil Service Commission Examining 

ree Cireular No. 17 of October 21, 1947) specify certain minimum years 
of experience (1) as judge, master, referee, or (2) as a practitioner 

ull before a court or regulatory body, or (3) ‘‘experience as a member, 

ut- employee of a Governmental regulatory body who conducted formal 

are hearings, etc.’’ 

nd Wuereas: The provision last quoted may preclude a young law 

as- graduate who has gone immediately into the employ of the Interstate 


Commerce Commission from ever subsequently being appointed a hear- 
ors Ing examiner, because he will not be able to show that he ‘‘conducted 
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formal hearings,’’ conduct of the latter being reserved to hearing ex- 
aminers appointed under the Administrative Procedure Act (bearing 
in mind the construction of that Act as made by the Supreme Court in 
the so-called Riss Case, decided April 16, 1951) ; 

Be Ir Resotvep: That the said Association urge upon the Civil 
Service Commission, so far as the Interstate Commerce Commission is 
concerned: approval of an alternative method of satisfying the training 
and experience requirements for hearing examiners, namely, through 
a program of (1) assigning trainees to experienced examiners to assist 
in the preparation of recommended and proposed reports; (2) giving 
them instructions by lectures covering the provisions of the Interstate 
Commerce Act, the precedents established by the Commission and the 
Courts thereunder, methods of conducting hearings, and related matters; 
and (3) permitting them as they progress, to sit with and act as 
advisers to the joint boards established under the Interstate Commerce 
Act, to sit with hearing examiners and assist them in the drafting of 
their recommended and proposed reports, and to prepare drafts of final 
reports for the consideration of the Commission and Divisions of the 
Commission; and substitution of the foregoing intensive training as a 
permissive alternate to the mimimum experience required in said cir- 
cular. 

BE IT FURTHER RESOLVED: That copies hereof be transmitted to the 
Civil Service Commission and to the Interstate Commerce Commission. 


The Executive Committee, at its Chicago meeting, considered a 
report of a Special Committee studying a proposal of the Civil Service 
Commission believed to affect adversely numerous I. C. C. employees 
and passed the following resolution: 


Wuereas: The Civil Service Commission proposes, upon expiration 
of a limited prescribed period, and as a result of a post audit recently 
conducted, to downgrade the positions of several veteran Interstate Com- 
merce Commission employees, to reclassify others in such a way as to 
lessen their professional prestige, and to freeze the promotion possi- 
bilities of numerous others by unrealistic appraisals of certain key 
positions ; 

Wuereas: Such program, if fully made effective, not only will 
further depress an already lowered morale, but also will adversely affect 
the Commission’s future ability to fill the positions in question with 
capable personnel ; 

Wuereas: The Association of Interstate Commerce Commission 
Practitioners is gravely concerned lest the Civil Service Commission’s 
published standards for position classification are not realistic in the 
light of present conditions, or have been too inflexibly applied to posi- 
tions within the Interstate Commerce Commission : 

Be Ir Resouivep: That the said Association urge upon the Civil 
Service Commission, for the reasons already indicated, the need for 
— reconsideration of such findings before ordering any of them into 
effect. 

Be It FurtHer Resotvep: That copies hereof be duly sent to the 
Civil Service Commission and Interstate Commerce Commission. 
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Report of Membership Committee 


Your membership committee is pleased to report that during the 
past year 254 new members were added to the Association’s roster, and 
13 reinstatements were made. 

Unfortunately there was a loss of 405 members due to resignations, 
deaths and delinquents. This means that for the year there was a total 
loss of 138. However, this is not at all discouraging in view of the fact 
that at the time of the last annual meeting membership dues were in- 
ereased from $6.00 to $10.00. In view of this increase it is surprising 
that so few members actually resigned. I am sure that our experience 
is better in this respect than that of many other organizations who 
found it necessary to increase dues due to increased cost of operating. 


The following statement gives the details of our membership as of 
August 31, 1951: 


Membership as of August 14, 1950 
New Members 1950-51 254 
Reinstatements 


Resignations 
Deaths 


Life Members 


Total Membership 1950-51 


Respectfully submitted, 


A. H. Scuwretert, Chairman 





Report of Committee on Practice Before Regulatory Bodies 
of the States & Federal Government 


The only significant development during the past year coming with- 
in the purview of this Committee was the introduction in Congress of 
two bills affecting practice by non-lawyers before government agencies. 

The last annual report of the Committee discussed the Walter Bill, 
H. R. 8201, which would have regulated practice before federal commis- 
sions. That bill was a revision of a previous bill sponsored by Repre- 
sentative Walter, and would have protected present and future Class B 
practitioners in their right to practice before the Interstate Commerce 
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Commission. Save in one relatively minor respect it had the support 
of our Association. Though favorably reported by a subcommittee to 
the full House Judiciary Committee, H. R. 8201 was not brought to a 
vote and hence was not passed, due to widespread opposition to any 
legislation dealing with the regulation of non-lawyer practice. Early in 
the present Congress, Representative Walter reintroduced his bill as 
H. R. 3097, but no action has been taken on it. 

There has also been introduced S. 1725, sponsored by Senator 
Gillette, which would flatly forbid non-lawyer practice before the Inter- 
state Commerce Commission or any other federal administrative agency. 
It would accomplish this by defining the practice of law as ‘‘To appear 
for, or attempt to appear for, participate in, counsel, advise, represent, 
or act for or on behalf of any member of the public, either directly or 
indirectly, before any of the United States Government departments, 
bureaus, commissions, and agencies or in the United States tax courts, 
in any action, litigation, hearing, or proceeding, on or in connection 
with any claim or proceeding whether or not any formal proceeding or 
action has been or will be commenced before any United States Govern- 
ment departments, bureaus, commissions, or agencies or in the United 
States tax courts.’’ S. 1725 is identical to a bill introduced by Senator 
Gillette during the last Congress. The American Bar Association is 
strongly in favor of 8. 1725. Our Association will express its opposition 
to it if and when hearings on it are held. As between the Walter and 


Gillette bills, this Committee feels ultimate passage of the former is, 
under all the circumstances, the more likely. 


Respectfully submitted, 


J. E. Haypon F, C. Hiiyer 
R. A. ELLison JOHN J. DEE 
W. W. ANDERSON CHARLES J. Face 
Epwarp DuUMBAULD ALEXANDER MARKOWITZ 
W. F. Kerwin R. K. Kas 
Orua St. Cia J. C. Murray 

Ere J. Zou, Jr., Chairman 





Action of Interstate Commerce Commission and 
Civil Service Commission in Connection With 
Appointment of Hearing Examiners 
Attacked in Court. 


By WarrEN H. WAGNER 
In the Riss case all the Supreme Court gave us was: 


‘‘ April 16, 1951. Per Curiam. The judgment is reversed. 
Wong Yang Sung v. McGrath, 339 U.S. 33, 94 L. ed. 616, 70 S. Ct. 
445,’’ 


The Sung case and the Riss case clearly hold that, notwithstanding 
the fact that the word ‘‘hearing’’ is not in the statute in connection with 
deportation proceedings and motor carrier applications, respectively, the 
Administrative Procedure Act applies, which contemplates, inter alia, 
that the hearing examiner must be qualified in accordance with the 
provisions of the Administrative Procedure Law. The fact of dual 
representation of prosecutor and judge in the same agency was present 
in both cases. 

The Riss case related to a motor carrier application. 

The Commission in denying petitions for rehearing in various motor 
carrier applications on the grounds that ‘‘employees of the Commission’s 
Bureau of Motor Carriers did not appear as counsel or testify as wit- 
nesses and no objection to the qualifications of the examiner was made 
before the close of the hearing.’’ While in the Riss case objection as 
to the qualifications of the examiner was made on the last day of the 
hearing, in the Sung case no objection was made at the hearing or even 
before the administrative agency. Objection was first raised in a habeas 
corpus proceeding in the courts. 

Because appointments of hearing examiners by the Interstate Com- 
merce Commission was in disregard of results of competitive examina- 
tions and in disregard of the Veterans’ Preference Act, suit has been 
fled by Simon J. Nash,? individually and on behalf of all eligibles, in 
the United States District Court for the District of Columbia (Civil 
No. 4247-51) for a declaratory judgment, etc. Quoting the complaint: 

Comes now Simon J. Nash, individually and on behalf of all eligibles 
and preference eligibles awaiting appointment to hearing examiner 
positions by certification from official registers established by the Civil 
Service Commission on the basis of its open competitive examination, 
conducted under Section 11 of the Administrative Procedure Act, and 
for his claim against the above-named defendants respectfully alleges: 

1. That plaintiff is a citizen of the United States and a member 
of the bar of this Court; and that defendants are independent agencies 
of the Executive Branch of the Government of the United States. 


1 Riss & Co., Inc. v. United States, 341 U.S. 907. 

2 An examiner assigned to the Bureau of Motor Carriers of the Interstate Com- 
94 — (Address in complaint: 812 DuPont Circle Building, Washing- 
ton 6, D. C.) 
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2. That this Court has jurisdiction of this action under the provisions 
of the Veterans’ Preference Act of 1944, 58 Stat. 387, 5 U.S.C. 851; the 
Administrative Procedure Act of 1946, 60 Stat. 237, 5 USC. 1001; the 
federal statutes relating to the appointment of persons to the civil 
service; Sections 2201 and 2202 of Title 28, United States Code; and 
the Fifth Amendment. 

3. The plaintiff is entitled to the benefits of the Veterans’ Prefer. 
ence Act of 1944. 

4. That, heretofore, defendant Civil Service Commission conducted 
an open competitive examination under the provisions of Section 11 of 
the Administrative Procedure Act for the purpose of establishing regis- 
ters of the names of persons found eligible for appointment to hearing 
examiner positions in the federal civil service; that the said examination 
was conducted under the provisions of Examining Cireular No. 17, 
issued by defendant Civil Service Commission on October 21, 1947: 
that the closing date of the said examination was July 5, 1949; that the 
results of the said examination were published on May 19, 1950; and 
that, on the same date, defendant Civil Service Commission established 
official registers of the names of applicants who had been found eligible 
for appointment to hearing examiner positions in five grades, namely, 
GS-11, GS-12, GS-13, GS-14, and GS-15. 

5. That in the open competitive examination, plaintiff was awarded 
eligibility ratings as follows: 


(a) for appointment in grade GS-11, $5,400 per annum: 97.0 
(b) for appointment in grade GS-12, $6,400 per annum: 91.0 
(ec) for appointment in grade GS-13, $7,600 per annum: 85.0 


6. That plaintiff’s relative standings on the three registers are as 
follows : 


(a) GS-11 register: No. 10 
(b) GS-12 register: No. 32 
(ec) GS-13 register: No. 79 


7. That plaintiff is now awaiting appointment from one or another 
_ of the three registers, through certification of his name by defendant 
Civil Service Commission to federal agencies desiring to appoint hear- 
ing examiners under the provisions of Section 11 of the Administrative 
Procedure Act. 

8. That this action is brought by plaintiff individually and on be- 
half of (a) all other persons whose names are on the five registers of 
eligibles and who are awaiting appointment from the registers in the 
usual manner; and (b) those persons whose names are on the said regis- 
ters and who, in addition, are preference eligibles under the Veterans’ 
Preference Act of 1944. 

9. That plaintiff is now employed by defendant, Interstate Com- 
merce Commission, as an examiner, assigned to the said Commission’s 
Bureau of Motor Carriers; and that he has been continuously so em- 
ployed since January 9, 1950. 
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10. That plaintiff occupies a permanent position in the said Bureau, 
under an excepted appointment; that he was hired on January 9, 
1950, as an examiner, GS-7, at a salary of $3,800 per annum; that he 
was promoted to examiner, GS-9, at a salary of $4,600 per annum on 
October 1, 1950; and that he has continuously occupied the said posi- 
tion as examiner, GS-9, since October 1, 1950. 

11. That in the regular course of his employment, plaintiff has 
been required to preside at formal hearings held by defendant, Inter- 
state Commerce Commission, on applications for authority to conduct 
common-earrier operations by motor vehicle in interstate or foreign 
commerce; that the said applications request certificates of public con- 
venience and necessity authorizing various operations described in the 
application; that the defendant, Interstate Commerce Commission, is 
authorized to issue such certificates under the provisions of Section 207 
(a) of the Interstate Commerce Act; that in the regular course of his 
employment, plaintiff was also required to formulate the initial decision 
of the said Commission on all applications referred to him for hearing; 
and that in the conduct of the said hearings and the formulation of the 
initial agency decisions, plaintiff was authorized to exercise, and did 
in fact exercise, all the functions of a hearing examiner, as set forth 
in Section 7 (b) of the Administrative Procedure Act. 

12. That between April 16, 1950 and April 16, 1951, plaintiff 
represented defendant, Interstate Commerce Commission, at more than 
50 hearings, at about 25 of which plaintiff acted as presiding officer; and 
that plaintiff formulated the initial agency decision on virtually all 
of the applications which were referred to him for hearing. 

13. That between April 16, 1950, and April 16, 1951, plaintiff per- 
formed his duties under the general administrative supervision of 
superior officers employed by defendant, Interstate Commerce Com- 
mission; that the cases assigned to plaintiff for hearing were exceed- 
ingly difficult and important; that the said cases involved numerous 
factual issues and extremely complex legal questions; that the proceed- 
ings referred to plaintiff were vigorously contested, and involved large 
records; and that the decisions in such proceedings involved novel 
issues and were of wide effect in the motor-carrier industry. 

14. That between April 16, 1950, and April 16, 1951, plaintiff per- 
formed his duties in a fully satisfactory manner. 

15. That on April 16, 1951, the Supreme Court of the United States 
held that application proceedings under Section 207 (a) of the Inter- 
state Commerce Act were adjudication proceedings, subject to Section 
5 of the Administrative Procedure Act; that the Interstate Commerce 
Commission was required to hold hearings on such applications; and 
that all such hearings were required to be conducted by hearing ex- 
aminers appointed under Section 11 of the Administrative Procedure 
Act. (Riss & Co., Inc., vs. U. 8. et al., 341 U. 8. 907). 

16. That on April 16, 1951, there were 105 persons employed by de- 
fendant, Interstate Commerce Commission, in its Bureau of Motor 
Carriers, all of whom occupied positions, designated formally as ex- 
aminer positions. 
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17. That 40 of the said examiner positions were positions in grade 
GS-9; and that the lowest grade in which appointments may be made, 
under current regulations of the defendant, Civil Service Commission, 
to hearing examiner positions under Section 11 of the Administrative 
Procedure Act is grade GS-11. 

18. That plaintiff was and is the incumbent of one of the said 40 
examiner positions in grade GS-9. 

19. On information and belief, that between April 16, 1950, and 
April 16, 1951, the 39 other incumbents of the said 40 examiner posi- 
tions, grade GS-9, presided at hearings in application proceedings 
under Section 207 (a) of the Interstate Commerce Act and formulated 
the initial agency decisions on all applications referred to them for 
hearing ; and that they performed no duties inconsistent with the duties 
of hearing examiners appointed under Section 11 of the Administrative 
Procedure Act. 

20. That on April 16, 1951, there were 65 incumbents of examiner 
positions in the Bureau of Motor Carriers of defendant, Interstate 
Commerce Commission, in various grades between GS-11 and GS-15, 
both inclusive. 

21. On information and belief, that the majority of the said 65 in- 
cumbents in grades GS-11 through GS-15 presided at hearings in ap- 
plication proceedings under Section 207 (a) of the Interstate Com- 
merce Act and formulated initial agency decisions therein in the 
regular course of their duties between April 16, 1950 and April 16, 
1951; and that they performed no other duties inconsistent with the 
duties of hearing examiners appointed under Section 11 of the Adminis- 
trative Procedure Act. 

22. On information and belief, that several of the 65 incumbents in 
grades GS-11 through GS-15 presided at hearings and formulated initial 
agency decisions on applications for authority to conduct operations 
under Section 207 (a) of the Interstate Commerce Act only occasion- 
ally; and that the principal duties of such incumbents consisted of 
(a) the supervision of examiners in lower grades, (b) the review of the 
work of other examiners, and (c) the active participation in the formu- 
lation of agency policies and procedures, through the preparation of 
legal opinions and recommendations furnished to the agency, or a divi- 
sion or member thereof, on request. 

23. That on April 16, 1951, the 40 positions in GS-9, referred to in 
paragraphs 17, 18, and 19, above, were changed from examiner posi- 
tions, under Section 17 (2) of the Interstate Commerce Act, to hearing 
examiner positions, under Section 11 of the Administrative Procedure 
Act. 

24. That on April 16, 1951, the majority of the 65 positions in 
grades GS-11 through GS-15, referred to in paragraph 21, above, were 
changed from examiner positions, under Section 17 (2) of the Inter- 
state Commerce Act, to hearing examiner positions, under Section 11 of 
the Administrative Procedure Act. 

25. That the positions referred to in the two immediately preceding 
paragraphs were changed from examiner positions to hearing examiner 
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positions by operation of law; that the said change was effected by 
reason of the Supreme Court’s decision referred to in paragraph 15, 
above; and that the said decision affected the said positions in the man- 
ner indicated because: (a) the incumbents of the said examiner posi- 
tions, during the year preceding the Supreme Court’s decision, had been 
performing the same duties as the examiner who was challenged suc- 
cessfully in the Riss Case; (b) those duties were in fact essentially the 
same as the duties of hearing examiners appointed under Section 11 of 
the Administrative Procedure Act; (c) those duties were the principal 
and essential duties pertaining to the positions of the said incumbents; 
and (d) the said incumbents, during the year preceding the Supreme 
Court’s decision, had not been required to perform any duties in- 
consistent with the duties of hearing examiners appointed under Sec- 
tion 11 of the Administrative Procedure Act. 

26. That on April 16, 1951, the positions of the several incumbents 
referred to in paragraph 22, above, were not changed from examiner 
positions, under Section 17 (2) of the Interstate Commerce Act, to 
hearing examiner positions, under Section 11 of the Administrative 
Procedure Act, because, on information and belief, (a) the incumbents 
of the said positions had not presided at hearings or recommended 
agency decisions during the year preceding the Supreme Court’s deci- 
sion, or, if they had performed such duties, they performed them only 
occasionally, rather than regularly; (b) the principal and essential 
duties pertaining to the said positions were not consistent with the 
duties of hearing examiners appointed under Section 11 of the Adminis- 
trative Procedure Act. 

27. That on April 25, 1951, defendant, Civil Service Commission, 
published a regulation which purported to authorize federal agencies, 
under certain conditions, to give non-competitive hearing-examiner ap- 
pointments to the incumbents of positions which were allocated as hear- 
ing examiner positions on the basis of a court decision after June 11, 
1947 ; that the said regulation was first published in Volume 16, Feder- 
al Register, April 25, 1951, page 3527, as Section 34.5 (b) (3) of Part 
34, Title 5, Code of Federal Regulations; that the said regulation has 
since been republished in Volume 16, Federal Register, September 21, 
1951, page 9625, as Section 34.3 (c) of Part 34, Title 5, Code of Federal 
Regulations; and that the said regulation purports to be a lawful exer- 
cise of authority conferred on defendant, Civil Service Commission, 
under Section 11 of the Administrative Procedure Act. 

28. That on April 30, 1951, defendant, Interstate Commerce Com- 
mission, published a ‘‘Notice to the Public,’’ purporting to appoint 41 
incumbents of examiner positions in its Bureau of Motor Carriers to 
newly created hearing examiner positions, allocated as such on the 
basis of the Supreme Court’s decision in the Riss Case; that on May 
4, 1951, a second notice was published, purporting to appoint 7 in- 
cumbents of examiner positions to hearing examiner positions; that on 
May 7, 1951, a third notice was published, purporting to appoint 17 
incumbents of examiner positions to hearing examiner positions; that 
the said notices purported to be issued in accordance with Section 11 
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of the Administrative Procedure Act; and that the 65 incumbents 
purportedly appointed by the three ‘‘Notices to the Public’’ are the 
same incumbents referred to in paragraphs 20, 21, 22, 24, 25, and 26, 
above. 

29. On information and belief, that the 65 appointments to hear- 
ing examiner positions were made in the same grades that the in- 
cumbents had held in examiner positions, prior to April 16, 1951; that 
several of the 65 persons purportedly appointed hearing examiners 
by the said notices are not entitled to the benefits of the Veterans’ 
Preference Act of 1944; and that defendant, Interstate Commerce Com- 
mission, has appointed no other hearing examiners in its Bureau of 
Motor Carriers since April 16, 1951. 

30. On information and belief, that defendant, Interstate Com- 
merce Commission, has failed to reallocate the 40 positions in grade 
GS-9, described in paragraph 17, above, from examiner positions, 
under Section 17 (2) of the Interstate Commerce Act, to hearing ex- 
aminer positions, under Section 11 of the Administrative Procedure 
Act, and that it was required to make such a reallocation by reason of 
the decision of the Supreme Court described in paragraph 15, above. 


Principal Claim—Class Action 


31. That on August 18, 1951, plaintiff submitted to defendant, 
Civil Service Commission, a written request for an order directing 


defendant, Interstate Commerce Commission, (a) to rescind the 65 non- 
competitive appointments it purported to make by the issuance of the 
three ‘‘Notices to the Public,’’ dated April 30, May 4, and May 7, 1951, 
respectively; (b) to proceed to fill the 65 vacant hearing examiner 
positions by the appointment of eligibles from the official registers 
established on the basis of the open competitive examination conduct- 
ed by defendant, Civil Service Commission under Examining Circular 
No. 17; and (c) to make all future appointments to hearing examiner 
positions in the manner required by law. 

32. That the said request, described in the preceding paragraph, 
was made by plaintiff on behalf of all eligibles and preference eligibles 
awaiting appointments to hearing examiner positions by certification 
of their names by defendant, Civil Service Commission, to employing 
agencies, in the order of their relative standings on the official registers, 
in accordance with (a) Section 11 of the Administrative Procedure 
Act; (b) the pertinent provisions of the statutes governing appoint- 
ments to positions in the federal civil service; and (c) the rules and 
regulations of the defendant, Civil Service Commission, adopted pur- 
suant to the authority conferred on the said defendant by such statutes. 

33. That on September 10, 1951, defendant, Civil Service Com- 
mission, denied the request of plaintiff described in the two immediate- 
ly preceding paragraphs, stating (a) that the 65 non-competitive ap- 
pointments were authorized under Section 34.5 (b) (3), Part 34, Title 
5, Code of Federal Regulations, referred to in paragraph 27 above; 
(b) that the said Section 34.5 (b) (3) was a lawful regulation issued 
in accordance with Section 11 of the Administrative Procedure Act, 
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the Civil service rules, and the Civil Service Act; and (c) that it had 
no authority to direct any agency to fill vacant hearing examiner posi- 
tions from the open competitive registers. 

34. That defendant, Interstate Commerce Commission, was legally 
bound to reallocate the 40 positions in grade GS-9, referred to in para- 
graphs 17, 18, 19, 23, 25 and 30, above, from examiner positions, under 
Section 17 (2) of the Interstate Commerce Act, to hearing examiner 
positions, under Section 11 of the Administrative Procedure Act; and 
that its failure to do so constituted a breach of its obligations under 
(a) the provisions of Section 11 of the Administrative Procedure Act, 
(b) the public policies expressed by Congress in the Civil Service Act 
and the Veterans’ Preference Act; and (c) the decision of the Supreme 
Court in the Riss Case. 

35. That Section 34.5 (b) (3), of Part 34, Title 5, Code of Federal 
Regulations, under which the non-competitive appointments of the 
65 incumbents were purportedly authorized, is not a regulation duly 
adopted under the authority conferred on defendant, Civil Service Com- 
mission, by Section 11 of the Administrative Procedure Act; that the 
said regulation is arbitrary and unreasonable, since it is violative of 
the general policies of Congress relative to the appointment of federal 
employees, and particularly, the policy governing the appointment of 
hearing examiners expressed by Congress in Section 11 of the Adminis- 
trative Procedure Act; that the issuance of such a regulation is com- 
pletely incompatible with the conduct of an open competitive examina- 
tion and the establishment and maintenance of official registers of 
dligibles on the basis of the results of such an examination; and that 
the effect of such a regulation is to nullify completely the intention of 
Congress that is expressed in Section 11 of the Administrative Pro- 
eedure Act and to subvert, rather than implement, the very policy 
which the said defendant is bound by law to effectuate. 

36. That the 65 non-competitive appointments made by the defen- 
dant, Interstate Commerce Commission, were made in violation of Sec- 
tion 11 of the Administrative Procedure Act, rather than in accordance 
therewith; that the said appointments were made in violation of the 
tights of eligibles under the Civil Service Act and the Civil Service 
Rules and in violation of the rights of preference eligibles under the 
Veterans’ Preference Act of 1944; that in purporting to authorize and 
to make the said appointments, the defendants exceeded the authority 
tonferred upon them by law; that the official acts of the defendants, 
relative to the said appointments, were arbitrary, carpricious, and un- 
reasonable, contrary to the policies of Congress and the opinions of the 
Supreme Court; that defendants’ official actions relative to the said 
appointments were taken in violation of the statutory rights conferred 
on plaintiff and all other eligibles and preference eligibles by the Ad- 
ministrative Procedure Act, the Civil Service Act, and the Veterans’ 
Preference Act; that the effect of the said actions has been to deprive 
plaintiff and all other eligibles and preference eligibles of their vested 
rights to be appointed to hearing examiner positions in the order of their 
relative standings on the official registers; and that, consequently, the 
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said actions were taken in violation of the Due Process Clause of the 
Fifth Amendment. 


Alternative Claim—lIndividual Action 


37. That on April 24, 1951, plaintiff submitted a written request 
to defendant, Interstate Commerce Commission, asking for any appoint- 
ment to one of the newly created hearing examiner positions, allocated 
as such on the basis of the Supreme Court’s decision in the Riss Case; 
that in his letter requesting appointment plaintiff notified the said de- 
fendant that he had been found qualified for appointment to hearing 
examiner position in grades GS-11, GS-12, and GS-13, in the open com- 
petitive examination conducted by defendant, Civil Service Commission, 
and that he was awaiting an appointment from one or another of the three 
official registers ; that in his said letter, plaintiff also pointed out that he 
had been exercising all the functions of a hearing examiner in the regular 
course of his duties during the preceding year and in accordance with 
the orders of the Interstate Commerce Commission detailing him to 
preside at hearings conducted on applications filed under Section 207 
(a) of the Interstate Commerce Act; that in his said letter, plaintiff 
asserted his right to an appointment on the basis of his incumbency of 
an examiner position, under Section 17 (2) of the Interstate Commerce 
Act, which became a hearing examiner position, under Section 11 of the 
Administrative Procedure Act, by operation of law, since it was pre- 
cisely the same kind of position as that which the Supreme Court had 
held to be a hearing examiner position in the decision handed down on 
April 16, 1951, in the Riss Case; that no action was taken by defendant, 
Interstate Commerce Commission, on plaintiff’s request for appointment; 
and that, thereafter, the said defendant purported to give non-com- 
petitive appointments to 65 incumbents of examiner positions, which 
were the same as the position occupied by plaintiff in all essentials, in 
the manner described in paragraph 28, above. 

38. That on June 29, 1951, plaintiff submitted to defendant, In- 
terstate Commerce Commission, a second request for appointment; that 
in his letter submitting the said request, plaintiff specifically claimed: 

(a) That he was an incumbent of a position which became a hearing 
examiner position on April 16, 1951, by court order; 

(b) That on April 16, 1951, his name was on the official registers of 
persons found qualified for appointment to hearing examiner positions, 
in grades GS-11, GS-12, and GS-13, in the open competitive examination 
conducted by defendant, Civil Service Commission ; 

(ec) That on April 16, 1951; plaintiff was performing duties appro- 
priate to a position as a hearing examiner in Grade GS-13; 

(d) That on April 16, 1951, plaintiff became entitled to an appoint- 
ment to a hearing examiner position in Grade GS-13; 

(e) That subsequent to April 16, 1951, official action had been taken 
looking toward the appointment of other incumbents of examiner 
positions to newly created hearing examiner positions in grade GS-13 
and that some of the said incumbents were not entitled to the benefits 
of the Veterans’ Preference Act of 1944; 
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(f) That plaintiff was as well qualified for an appointment to a hear- 
ing examiner position in grade GS-13 as any of the incumbents whose ap- 
pointments had been proposed ; and 

(g) That plaintiff’s right to such an appointment was superior to 
the rights of incumbents of examiner positions who were not entitled 
to the benefits of the Veterans’ Preference Act of 1944. 

39. That on July 5, 1951, plaintiff’s second request for appoint- 
ment to a hearing examiner position was formally denied by defendant, 
Interstate Commerce Commission. 

40. That the reason asserted by defendant, Interstate Commerce 
Commission, for the denial of plaintiff’s request for an appointment 
as a hearing examiner was that the said defendant did not have the 
power to appoint additional hearing examiners if such appointments 
entailed incidental promotions; and that if plaintiff’s request had been 
granted, it would have been necessary to promote him from his present 
grade, GS-9, at least to grade GS-11, since the appointment of hearing 
examiners is not authorized, under the regulations adopted by defendant, 
Civil Service Commission, in any grade lower than GS-11. 

41. That the memorandum denying plaintiff’s request stated that 
the defendant, Interstate Commerce Commission, on May 25, 1951, had 
authorized the appointment of plaintiff to a hearing examiner position 
in grade GS-11, provided plaintiff’s name was within reach for certifica- 
tion for appointment from the official register of eligibles awaiting 
appointments in grade GS-11; that the said memorandum further stated 
that defendant, Interstate Commerce Commission, had been unable to 
effect the appointment of plaintiff from the said official register because 
plaintiff’s name was not within reach for certification from the said 
register; and that in order to receive an appointment in the manner 
authorized by the defendant, Interstate Commerce Commission, on May 
25, 1951, it would be necessary for plaintiff to have a relative standing 
of No. 1, No. 2, or No. 3, on the said register, and that plaintiff’s 
relative standing, on July 5, 1951, and continuously thereafter, was and 

is No. 10. 

42. That on July 15, plaintiff appealed the decision of defendant, 
Interstate Commerce Commission, to the Chief Law Officer of defendant, 
Civil Service Commission, under the rules and regulations of defendant, 
Civil Service Commission, permitting preference eligibles under the 
Veterans’ Preference Act of 1944 to appeal adverse decisions of em- 
ploying agencies; and that the said Chief Law Officer denied the said 
appeal on July 18, 1951. 

43. That on July 29, 1951, plaintiff submitted to the Chief Law 
Officer of defendant, Civil Service Commission, a request for reconsidera- 
tion of the denial of his appeal; and that on August 7, 1951, the said 
Chief Law Officer denied plaintiff’s request for reconsideration. 

44. That on August 17, 1951, plaintiff appealed the decision of 
the said Chief Law Officer direct to defendant, Civil Service Commission ; 
that plaintiff requested that he be granted a hearing on his appeal; and 
that plaintiff’s letter of appeal, dated August 17, 1951, has not yet been 
acknowledged by defendant, Civil Service Commission. 
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45. That on August 19, 1951, plaintiff submitted to defendant, 
Civil Service Commission, a request for an investigation, under Section 
1101 (b) of Title 5, United States Code, looking toward the reallocation 
of plaintiff’s position from an examiner position, GS-9, to an examiner 
position or a hearing examiner position in whatever higher grade the 
said defendant might find to be appropriate to the duties performed 
by plaintiff since January 9, 1950; that on August 22, 1951, the said 
defendant acknowledged receipt of the said request and informed 
plaintiff that his classification appeal had been assigned Docket No. 
4403 and that an administrative report and recommendation had been 
requested of the defendant, Interstate Commerce Commission; and that 
plaintiff knows of no further action taken by either defendant in re- 
lation to his request for reclassification. 

46. That, if the regulation promulgated by defendant, Civil Service 
Commission, on April 25, 1951, referred to in paragraph 27, above, is 
a lawful regulation, plaintiff became entitled to an appointment to a 
hearing examiner position, under that regulation, on April 25, 1951, or 
on whatever date the decision was made by defendant, Interstate Com- 
merce Commission, to fill all vacant hearing examiner positions allocated 
as such on the basis of the Supreme Court’s decision in the Riss Case 
by giving non-competitive appointments to the incumbents of the former 
examiner positions, rather than by making all appointments from the 
five official registers of eligibles found qualified in the open competitive 
examination ; and that the said decision was made by the said defendant 
on or before April 30, 1951, the date on which the first ‘‘ Notice to the 
Public’? was issued by defendant, Interstate Commerce Commission, 
under which 41 incumbents were given non-competitive appointments. 

47. That the failure of defendant, Interstate Commerce Commis- 
sion, to reallocate plaintiff’s position, on or before April 30, 1951, from 
an examiner position, under Section 17 (2) of the Interstate Commerce 
Act, to a hearing examiner position, under Section 11 of the Administra- 
tive Procedure Act, was arbitrary, capricious, and unreasonable; and the 
said failure constituted a breach of the legal duty of the said defendant 
and a violation of the legal rights of plaintiff. 

48. That the failure of defendant, Interstate Commerce Commis- 
sion, to request defendant, Civil Service Commission, to approve the 
appointment of plaintiff to a hearing examiner position, within the 
6-month period following the decision of the Supreme Court in the Riss 
Case, as required by Section 34.5 (b) (3), of Part 34, Title 5, of the 
Code of Federal Regulations, was arbitrary, capricious, and unreason- 
able; and the said failure constituted a breach of the legal duty of the 
said defendant and a violation of the legal rights of the plaintiff. 

49. That the failure of defendant, Civil Service Commission, to 
order the defendant, Interstate Commerce Commission, to reallocate the 
position of plaintiff as a hearing examiner position and to appoint the 
plaintiff to the reallocated position under the provisions of Section 34.5 
(b) (3) was arbitrary, capricious, and unreasonable ; and the said failure 
constituted a breach of the legal duty of the said defendant, Civil Service 
Commission, and a violation of the legal rights of plaintiff. 
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50. That the duties actually performed by plaintiff between April 
16, 1950, and April 16, 1951, were the duties of a hearing examiner; 
that the said duties were of a degree of difficulty and importance com- 
parable to duties ordinarily performed by a hearing examiner in a 
grade no lower than GS-13; and that the failure of the defendant, In- 
terstate Commerce Commission, to reallocate plaintiff’s position, to a 
hearing examiner position in a grade no lower than GS-13, was arbitrary, 
capricious, and unreasonable; and that the said failure constituted a 
breach of the legal duty of the said defendant and a violation of the 
legal rights of plaintiff. 

51. That defendant, Interstate Commerce Commission, having de- 
cided to fill all vacancies through the appointment of incumbents, was 
bound to make such appointments on the basis of a comparative evalua- 
tion of the actual qualifications of those of the 105 examiners in its 
Bureau of Motor Carriers who, on April 16, 1951, were de facto incum- 
bents of positions declared by the Supreme Court to be hearing examiner 
positions. 

52. That in making non-competitive appointments, under Section 
34.5 (b) (3), defendant, Interstate Commerce Commission, was bound 
to divide approximately 100 examiners into two classes, namely, those 
incumbents who were entitled to the benefits of the Veterans’ Preference 
Act of 1944, and those incumbents who were not entitled to such benefits. 

53. That, between persons equally well qualified for appointment 
in particular grades, defendant, Interstate Commerce Commission, was 
bound to give preference to those incumbents in the class entitled to the 
benefits of the Veterans’ Preference Act of 1944. 

54. That, in determining the proper grade in which plaintiff was 
entitled to an appointment, his actual grade, GS-9, was completely 
irrelevant, and the fact that he had not been found qualified in the 
open competitive examination for positions in grades GS-14 and GS-15 
did not have the effect of limiting his right to be appointed in the grade 
commensurate with his ability, so that he might not be appointed in any 
grade higher than GS-13, since plaintiff’s standings on the official regis- 
ters would have been determinative of his right to appointment only 
if all appointments had been made from the official registers. 

55. That defendant, Interstate Commerce Commission, was legally 
bound to request the defendant, Civil Service Commission, under Sec- 
tion 34.5 (b) (3), to approve the appointment of plaintiff to a hearing 
examiner position in the highest grade for which plaintiff was qualified 
and in which appointments were to be made, provided: (a) that plaintiff 
was as well qualified for appointment in the particular grade as any 
of the other incumbents of examiner positions in the Bureau of Motor 
Carriers; and (b) that no incumbents qualified for appointments in the 
particular grade, other than plaintiff, were entitled to the benefits of 
the Veterans’ Preference Act of 1944. 

56. On information and belief, that plaintiff is fully qualified to 
perform all the duties of a hearing examiner, grade GS-15, the highest 
grade in which appointments are authorized, and that his qualifications 
for an appointment in that grade are equal or superior to the qualifica- 
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tions of any of the other persons who were incumbents of examiner 
positions in the Bureau of Motor Carriers of defendant, Interstate Com- 
merce Commission, on April 16, 1951, and who were appointed to hearing 
examiner positions allocated as such on the basis of the Supreme Court’s 
decision in the Riss Case. 

57. That, if Section 34.5 (b) (3) is a lawful regulation, plaintiff 
became entitled, as a matter of law, to an appointment as a hearing 
examiner, grade GS-15, on or about April 30, 1951. 

58. That plaintiff and all the other eligibles and preference eligibles 
on whose behalf this action is brought have suffered legal wrong and 
have been adversely affected by the official actions taken by the defend- 


ants in relation to the noncompetitive appointments made by defendant, mer 
Interstate Commerce Commission, to fill vacancies in hearing examiner Qs-' 
positions reallocated as such on the basis of the Supreme Court’s decision Sect 
in the Riss Case. posi 

59. That the official actions of the defendants referred to in the basi 
preceding paragraph are in fact final actions; and that plaintiff and all Cas 
other eligibles and preference eligibles awaiting appointments from the the 
official registers are without any adequate remedy, administrative or in 
judicial, by means of which they may compel defendants to recognize Ser 


their rights, other than that which they seek in this action. 

60. That all of the said official actions of the defendants are review- 
able under the provisions of Section 10(e) of the Administrative Pro- 
cedure Act. 


Demand For Judgment 
I. PRINCIPAL CLAIM—CLASS ACTION 


WHEREFORE, plaintiff, individually and on behalf of all eligibles Co 
and preference eligibles awaiting appointments to hearing examiner as 
positions by certification of their names to employing agencies in the of 
order of their relative standings on the official registers established by Se 
defendant, Civil Service Commission, on the basis of its open competitive Su 


examination, conducted under Section 11 of the Administrative Pro- 


cedure Act and the provisions of the said defendant’s Examining Circu- 2 
lar No. 17, dated October 21, 1947, demands: an 
1. A declaratory judgment holding that : ou 
(a) The official action taken by defendant, Civil Service Commis- du 


sion, in promulgating Section 34.5 (b) (3), Title 5, Code of Federal 
Regulations, under which it purported to authorize the non-competitive 
appointment of hearing examiners to fill all hearing examiner positions 
allocated as such on the basis of a court decision subsequent to June 11, 
1947, was: 


(1) arbitrary, capricious, an abuse of discretion, and otherwise 
contrary to law; 
(2) contrary to the constitutional and statutory rights of eligibles C 
under the Civil Service Act; 
(3) contrary to the statutory privileges of preference eligibles 
under the Veterans’ Preference Act of 1944; 
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(4) in excess of the statutory jurisdiction and authority of defen- 
dant, Civil Service Commission ; 

(5) contrary to the procedures established by law and applicable 
generally to the appointment of persons. to positions in the 
federal civil service; 

(6) unsupported by substantial evidence of a necessity for the de- 
parture from ordinary statutory procedures authorized there- 
by; and 

(7) unwarranted by the facts and circumstances surrounding the 
issuance of the said regulation; 


(b) The official actions taken by the defendant, Interstate Com- 
merce Commission, (A), in failing to reallocate 40 positions, in grade 
GS-9, in its Bureau of Motor Carriers, from examiner positions, under 
Section 17 (2) of the Interstate Commerce Act, to hearing examiner 
positions, under Section 11 of the Administrative Procedure Act, on the 
basis of the Supreme Court’s decision,'on April 16, 1951, in the Riss 
Case, and (B) in failing to fill the said positions by appointments from 
the official registers of eligibles found qualified for such appointments 
in the open competitive examination conducted by defendant, Civil 
Service Commission; were 


(1) arbitrary, capricious, an abuse of discretion, and otherwise 
contrary to law; 

(2) contrary to the constitutional and statutory rights of eligibles 
under the Civil Service Act; and 

(3) contrary to the statutory privileges of preference eligibles 
under the Veterans’ Preference Act of 1944; 


(c) The official action taken by defendant, Interstate Commerce 
Commission, in purporting to reallocate several positions, in grades 
GS-11 through GS-15, from examiner positions, under Section 17 (2) 
of the Interstate Commerce Act, to hearing examiner positions, under 
Section 11 of the Administrative Procedure Act, on the basis of the 
Supreme Court’s decision in the Riss Case, despite the fact that the in- 
cumbents of these positions were not performing bona-fide hearing ex- 
aminer duties on April 16, 1951, and despite the fact that the perform- 
ance of the principal duties pertaining to the positions of the said in- 
cumbents was inconsistent with the performance of hearing examiner 
duties, was: 

(1) arbitrary, capricious, an abuse of discretion, and otherwise 

contrary to law; 

(2) contrary to the constitutional and statutory rights of eligibles 

under the Civil Service Act; and 

(3) contrary to the statutory privileges of preference eligibles 

under the Veterans’ Preference Act of 1944. 


(d) The official action taken by defendant, Interstate Commerce 
Commission, in publishing its three ‘‘ Notices to the Public,’’ dated April 
30, May 4, and May 7, 1951, respectively, under which the said defend- 
ants purported to give non-competititve appointments to 65 incumbents 
of examiner positions was a nullity. 
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2. An Order: 

(a) directing the defendant, Civil Service Commission, to revoke 
Section 34.5 (b) (3) of Title 5, Code of Federal Regulations, dated 
April 25, 1951; to revoke Section 34.3 (c) of Title 5, Code of Federal 
Regulations, dated September 21, 1951; and to revoke all other regula- 
tions under which federal agencies are purportedly authorized to make 
non-competitive appointments to hearing examiner positions; 

(b) directing the defendant, Interstate Commerce Commission, 
to revoke the 65 non-competitive appointments which it purported to 
make in the three ‘‘Notices to the Public,’’ published April 30, May 4, 
and May 7, respectively ; 

(ec) directing the defendant, Interstate Commerce Commission, to 
reallocate all positions in its Bureau of Motor Carriers which involved 
the performance of hearing examiner duties, within the meaning of the 
Riss decision, on April 16, 1951, including positions in grade GS-9, as 
well as those in grades GS-11 through GS-15, from examiner positions, 
under Section 17 (2) of the Interstate Commerce Act, to hearing ex- 
aminer positions, under Section 11 of the Administrative Procedure 
Act; to make the said reallocation on the basis of the principal duties 
pertaining to the said positions on April 16, 1951; and to fill all the 
reallocated hearing examiner positions by the appointment of eligibles 
and preference eligibles from the official registers. 


II. ALTERNATIVE CLAIM—INDIVIDUAL ACTION 


OR, IN THE ALTERNATIVE, if the Court should decide that the 
regulations promulgated by the defendant, Civil Service Commission, 
purporting to authorize the non-competitive appointment of incumbents 
of positions which are reallocated as hearing examiner positions on 
the basis of a court decision, are lawful regulation, then, in that event, 
plaintiff demands: 


1. A declaratory judgment holding that: 


(a) The official actions of the defendant, Interstate Commerce 
Commission, specified in paragraphs 1 (b) and 1 (c) of the demand for 
judgment on the principal claim as set forth above, were arbitrary, 
capricious, an abuse of discretion, and otherwise contrary to law; 

(b) The official action of the defendant, Interstate Commerce 
Commission, in failing to reallocate the position occupied by plaintiff 
between April 16, 1950 and April 16, 1951, from an examiner position 
in grade GS-9 to a hearing examiner position in an appropriate grade, 
on the basis of the Supreme Court’s decision in the Riss Case, was 
arbitrary, capricious, an abuse of discretion, and otherwise contrary to 
law; 


(c) Plaintiff was entitled to a non-competitive appointment, on or 
about April 30, 1951, under Section 34.5 (b) (3), provided he could 
satisfy the minimum standards established by defendant, Civil Service 
Commission, under its authority to adopt regulations effectuating the 
policy expressed by Congress in Section 11 of the Administrative 
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Procedure Act, and published in Examining Circular No. 17, under 
which the open competitive examination was conducted. 


(d) Plaintiff’s right to an appointment as a de facto incumbent 
of a position allocated as a hearing examiner position by operation of 
law was not defensible on the ground that such an appointment would 
also entail an incidental promotion. 


(e) The particular grade in which plaintiff was entitled to be 
appointed depended solely on plaintiff’s actual qualifications, reason- 
ably evaluated in comparison with the actual qualifications of all other 
incumbents of examiner positions in the Bureau of Motor Carriers, on 
April 16, 1951. 


(f) Plaintiff’s right to be appointed to a position in the highest 
grade for which he was qualified was superior to the right of any other 
incumbent who was not entitled to the benefits of the Veterans’ Pref- 
erence Act of 1944, provided that plaintiff was at least as well qualifi- 
ed for appointment in the particular grade as such other incumbent. 


(g) On April 16, 1951, plaintiff was as well qualified for ap- 
pointment to hearing examiner positions in grade GS-15 as any other 
incumbent examiner assigned to the Bureau of Motor Carriers of 
defendant, Interstate Commerce Commission, and was entitled to an 
appointment to a position in grade GS-15 on or about April 30, 1951, 


depending on the number of vacancies to be filled by appointments 
in grade GS-15 and on the number of other incumbents, equally well 
qualified for appointment in Grade GS-15 and also entitled, like plaintiff, 
to the benefits of the Veterans’ Preference Act of 1944. 


2. An order: 


(a) directing the defendants, Interstate Commerce Commission 
and Civil Service Commission, to take all the necessary procedural 
steps to effect the appointment of plaintiff, under Section 34.5 (b) (3), 
Part 34, Title 5, Code of Federal Regulations, to a hearing examiner 
position, in grade GS-15, in the Bureau of Motor Carriers of defendant, 
Interstate Commerce Commission, as of April 30, 1951; or to effect 
plaintiff’s appointment to such a position, in whatever lower grade the 
Court may determine to be proper; 


(b) directing the defendant, Interstate Commerce Commission, 
to reallocate the remaining 39 positions, in grade GS-9, in its Bureau 
of Motor Carriers, from examiner positions under Section 17 (2) of 
the Interstate Commerce Act to hearing examiner positions under Sec- 
tion 11 of the Administrative Procedure Act; further directing the said 
defendant to fill the said reallocated hearing examiner positions by ap- 
pointments, under Section 34.5 (b) (3), given to those of the in- 
cumbents of the former examiner positions, GS-9, who are qualified for 
appointment to hearing examiner positions under the provisions of Ex- 
amining Circular No. 17; and further directing the said defendant to 
fill all of the said reallocated hearing examiner positions, which can- 
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not be filled by the appointment of incumbents under Section 34.5 (b) 
(3), by the appointment to such positions of eligibles and preference 
eligibles certified to the said defendant by the defendant, Civil Service 
Commission, from the official registers of eligibles awaiting appoint- 
ments to hearing examiner positions in the manner authorized by law. 


Ill. ALTERNATIVE RELIEF—GENERAL 


AND, IN THE ALTERNATIVE, plaintiff demands judgment for such 
other declaratory and mandatory relief as to the Court may seem just 
and proper. 





Hearing Examiner Regulations Promulgated 
Under Section 11 of The Administrative 
Procedure Act 





On June 11, 1946, the Administrative Procedure Act was enacted 
into law, culminating some 10 years of arduous labor by the Com- 
mittees on the Judiciary in both Houses of Congress, the Attorney 
General, members of the bar, and others. Needless to say, the several 
provisions of that act, in its final form, represented the fruit of this 
painstaking, deliberative effort. 

Section 11 of the Administrative Procedure Act provided for the 
appointment of hearing examiners. The carefully drawn language of 
this section requires that a person appointed to such office shall be 
of high competence, and further provides that the hearing examiners 
shall be generally independent of control by the agency to which they 
are assigned and subject instead to the Civil Service Commission 
insofar as their appointments and promotions are concerned. 

The basic and obvious purpose of this grant of independence was 
to create a corps of hearing examiners who would be as free, within 
the limitations attending their function in the administrative realm, 
as are members of the judiciary in reaching fair and impartial deci- 
sions. This was in furtherance of the general objective of the act, 
to wit, to provide all reasonable safeguards required to protect the 
essential rights of the public to due process of law before the admin- 
istrative agencies of our Government. 

The requirement of the selection of hearing examiners pursuant to 
section 11 was to become effective 1 year after approval of the act, 
i. e., June 11, 1947. However, it appears that some controversy 
developed within the Civil Service Commission as to the exact scope 
of its authority under section 11 of the act. The development of such 
controversy contributed to a long-continued postponement of action 
by the Commission to promulgate regulations for hearing examiners, 
a duty with which the Commission was charged under section 11 of 
the act. 

Finally, the Commission submitted its question as to the scope of 
its authority in this respect to the President, who in turn referred the 
matter to the Attorney General. On February 23, 1951, the Attorney 
General communicated his decision on this question to the President. 

The Committee on the Judiciary of the Senate had followed these 
developments, by reason of the committee’s basic interest in the 
proper and timely implementation of the Administrative Procedure 
Act, and fully expected that the Civil Service Commission would move 
speedily to promulgate regulations for hearing examiners upon the 
authority of the decision of the Attorney General, which would reflect 
the full scope of its authority as determined by said decision. This 


Senate Document No. 82, 82nd Congress, Ist Session, October 17, 1951. 


—]89— 
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expectation proved overly optimistic, and there followed an inter. 
change of correspondence between the chairman of the committee, 
Hon. Pat McCarran, and the Chairman of the Civil Service Com- 
mission, Hon. Robert Ramspeck, beginning on April 10, 1951, and 
culminating on September 21, 1951, when the latter forwarded a copy 
of the new Hearing Examiner Regulations with a letter of comment 
on the same. 

The decision of the Attorney General, the correspondence, and the 
regulations referred to above are hereinafter set forth in full for the 
information of all Members of Congress regarding a matter funda- 
mentally important to effectuation of the Administrative Procedure 
Act, in accordance with the legislative intent. 


Editor’s Note: We quote below Senator McCarran’s remarks concern- 
ing S. Doe. 82 which appear on pages 13590-91 of the October 17, 1951 
Congressional Record. 

MR. MCCARRAN. Mr. President, the Civil Service Commission 
has recently promulgated regulations for hearing examiners pursuant 
to section 11 of the Administrative Procedure Act. Prior to the issu- 
ance of such regulations, some 5 years following enactment of the Ad- 
ministrative Procedure Act, the Civil Service Commission had found it 
necessary to request an opinion of the Attorney General construing its 
scope of authority with respect to the promotion of hearing examiners, 
which was forthcoming under date of February 23, 1951. Following 
the publication of that opinion, but again prior to the issuance of 
the hearing examiner regulations, there occurred an interchange of 
correspondence between the chairman of the Senate Committee on the 
Judiciary and the Chairman of the Civil Service Commission, reflecting 
many considerations pertinent to the regulations of hearing examiners 
and culminating on September 21, 1951, when the Chairman of the 
Commission forwarded a copy of the regulations as finally promulgated 
with a letter of comment thereon. 

Mr. President, at this time I offer the material to which I have 
referred, including the correspondence, the opinion of the Attorney 
General, and the new hearing examiner regulations, with the view in 
mind of having it printed as a Senate document in order that all Mem- 
bers of Congress may have the benefit of this information, regarding a 
portion of the Administrative Procedure Act which is fundamentally 
important to the proper effectuation of that great legislative effort. 

In this connection I may say that I have letters from several mem- 
bers of the Committee on the Judiciary, including the senior Senator 
from Michigan [Mr. Ferrauson], the senior Senator from Utah 
[Mr. Watkins], and the junior Senator from North Carolina [Mr. 
SmitH], who have reviewed this material and who have advised me they 
believe it should be correlated in this manner and made available to the 
Members of Congress. 

Mr. President, I ask unanimous consent that the material which I 
have offered be printed as a Senate document. 
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The PRESIDENT pro tempore. Is there objection to the request 
of the Senator from Nevada? The Chair hears none, and it is so order- 
ed. 


OPINION OF THE ATTORNEY GENERAL CONSTRUING SECTION 11 oF 1HE 
ADMINISTRATIVE PROCEDURE AcT 


Fesruary 23, 1951. 


The PRESIDENT, 
The White House. 


My Dear Mr. Presipent: I have the honor to comply with your 
request for my opinion on a question submitted by the Civil Service 
Commission concerning the extent of the Commission’s authority under 
section 11 of the Administrative Procedure Act (60 Stat. 244, 5 U.S. C. 
1010) in connection with the promotion of hearing examiners. More 
particularly, the question is whether, under section 11 of the Adminis- 
trative Procedure Act, promotions of hearing examiners may be made 
by the employing agencies, subject to prior approval by the Commission 
upon noncompetitive examinations, or whether under this section the 
Commission is charged with the responsibility of the selection of hear- 
ing examiners for promotion. 

It appears from the Commission’s letter to you requesting my 
opinion that the Commission’s staff is divided on this question. The 
Examining and Placement Division appears to be of the view ‘‘that the 
employing agency’s authority in connection with the appointing process 
includes the authority to select the hearing examiner to be promoted, 
subject to determination by the Commission of whether he is qualified 
and competent for the higher position.’”” The Commission’s Chief 
Law Officer, on the other hand, is of the opinion that the Commission’s 
authority under section 11 of the Administrative Procedure Act ‘‘in- 
eludes the responsibility to determine which hearing examiner within 
the agency shall be promoted and receive an increase in salary.”’ 

Section 11 of the Administrative Procedure Act provides: 

‘‘Subject to the civil-service and other laws to the extent not in- 
consistent with this Act, there shall be appointed by and for each 
agency as many qualified and competent examiners as may be necessary 
for proceedings pursuant to sections 7 and 8, who shall be assigned to 
eases in rotation so far as practicable and shall perform no duties in- 
consistent with their duties and responsibilities as examiners. Ex- 
aminers shall be removable by the agency in which they are employed 
only for good cause established and determined by the Civil Service 
Commission * * * after opportunity for hearing and upon the record 
thereof. Examiners shall receive compensation prescribed by the Com- 
mission independently of agency recommendations or ratings and in 
accordance with the Classification Act of 1923, as amended, except that 
the provisions of paragraphs (2) and (3) of subsection (b) of section 
7 of said Act, as amended [which provided for minimum efficiency rat- 
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ings and certification by department heads as prerequisites to salary 
increases], and the provisions of section 9 of said Act, as amended 
{which provided for the method of efficiency rating], shall not be ap- 
plicable. * * * For the purposes of this section, the Commission is 
authorized to make investigations, require reports by agencies, issue 
reports, including an annual report to the Congress, promulgate rules, 
appoint such advisory committees as may be deemed necessary, recom- 
mend legislation, subpena witnesses or records, and pay witnesses fees 
as established for the United States courts.’’ 

The existing regulations of the Civil Service Commission im- 
plementing section 11 read in pertinent part as follows: 

‘*Promotions, reassignments, and transfers from one hearing ex- 
aminer position to another hearing examiner position shall be made 
in accordance with part 8 of this chapter: Provided, That the prior 
approval of the Commission shall be secured before a promotion, reas- 
signment, or transfer is effective retroactively to the date on which 
the conditional promotion, reassignment, or transfer was made to the 
grade for which absolute appointment is authorized. [5 C. F. R. 
34.5 (1949 ed.), as amended, 14 F. R. 7501 and 15 F. R. 2775. Part 8 
relates to generally applicable classification standards and provides for 
authority in the employing agency over promotions, subject in some 
cases to Commission approval.]’’ 

The answer to the question presented by the Commission turns 
upon the meaning of the provision in section 11 of the Administrative 
Procedure Act that ‘‘examiners shall receive compensation prescribed 
by the Commission independently of agency recommendations or rat- 
ings and in accordance with the Classification Act of 1923, as amend- 
ed.’’ On the one hand, this provision, without more, might be taken 
to mean merely that the Commission was authorized to assess the re- 
sponsibilities of hearing-examiner positions in the various agencies for 
the purpose of allocating such positions to their proper classifications. 
Under this view the various agencies and not the Commission would 
have the primary responsibility of determining which hearing examiner 
should be promoted to a higher classification. The Commission’s exist- 
ing regulation is apparently based on this interpretation. On the other 
hand, the provision might mean that the responsibility for determin- 
ing which hearing examiner should be promoted to a higher classifica- 
tion was to be vested in the Commission itself instead of in the agencies. 

The Examining and Placement Division of the Commission points 
out that under the Classification Act of 1923, agencies were authorized 
to classify positions, subject to the final approval of the Commission 
in some instances, and that the Commission had no authority with re- 
spect to the classification of field positions. The provision of section 11 
here under discussion was included, it is argued, merely to make clear 
that it was the Commission that had the authority to classify all hear- 
ing-examiner positions. This contention does not, however, exclude 
the view that the provision was meant to transfer from the employ- 
ing agency to the Commission the duty to apply the provisions of the 
Classification Act relating to the determination of the compensation and 
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promotion of individual examiners. Considerable support for the latter 
contention may be found in the specific provisions in section 11 making 
inapplicable those sections of the Classification Act of 1923, as amend- 
ed, relating to the determination of efficiency ratings and their use as 
prerequisites to pay increases; if the references to the Classification Act 
of 1923, as amended, were intended merely to authorize the Commission 
to formulate general rules governing the classification of hearing-ex- 
aminer positions and nothing more, there would have been no reason 
to make inapplicable those provisions of the Classification Act of 1923, 
as amended, relating to the promotion of particular hearing examiners. 

The statutory language thus appears to favor the construction 
advocated by the Commission’s Chief Law Officer. And whatever 
doubts may linger seem to me to be resolved by the legislative history. 
One of the principal purposes of the Administrative Procedure Act was 
to render examining officers in administrative agencies separate, and 
genuinely independent of pressure, from the prosecuting officers or 
others in their agencies who might, directly or indirectly, influence 
their determinations (S. Rept. 752, 79th Cong., Ist sess., p. 29; H. 
Rept. 1980, 79th Cong., 2d sess., p. 46; see also Wong Yang Sung v. Mc- 
Grath, 339 U. S. 33, 41—45; Rept. Atty. Gen. Comm. on Admin. Proce- 
dure (1941), p. 56 (S. Doc. 8, 77th Cong., 1st sess., p. 56). Consistent 
with this purpose, provision was made for the protection of examiners 
against arbitrary dismissal by their agencies. But the hope of promo- 
tion may motivate men as strongly as the fear of loss of their jobs. If 
salaries and promotions are subject to agency control, there is always 
danger that a subtle influence will be exerted upon the examiners to 
decide in accordance with ageney wishes. The committee reports 
demonstrate the intention of the Congress to minimize this hazard. In 
House Report 1980, Seventy-ninth Congress, second session, pages 46- 
47, the following statement appears: 

‘*In view of the tenure and compensation requirements of the sec- 
tion, designed to make examiners largely independent in matters of 
tenure and compensation, self-interest and due concern for the proper 
performance of public functions will inevitably move agencies to secure 
the highest type of examiners. The section thus changes the present 
situation, in which examiners are mere employees of any agency. * * * 

‘‘In the matter of examiners’ compensation the section adds greatly 
to the Commission’s powers and function. It must prescribe and adjust 
examiners’ salaries, independently of agency ratings and recommenda- 
tions. The stated inapplicability of specified sections of the Classifica- 
tion Act carries into effect that authority. The Commission would 
exercise its powers by classifying examiners’ positions and, upon custo- 
mary examination through its agents, shift examiners to superior 
classifications or higher grades as their experience and duties may re- 
quire. Agencies may make, and the Commission may consider, recom- 
mendations; and the Commission might consult the agency, as it now 
does in setting up positions or reclassifying positions, but it would act 
upon its own responsibility and with the objects of the bill in mind. 
| eed salaries should be high enough to attract superior person- 
nel. 
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An almost identical statement was made by the Senate committee 
reporting out the bill. (See S. Rept. 752, 79th Cong., Ist sess., p. 29.) 

During debate on the floor of the House, sponsors of the measure 
emphasized the congressional purpose of establishing the independence 
of examiners through control by the Civil Service Commission of their 
salaries and promotions: 

‘*Representative WautTer. Section 11 recognizes that agencies have 
a proper part to play in the selection of examiners in order to secure 
personnel of the requisite qualifications. However, once selected, under 
this bill the examiners are made independent in tenure and compensa- 
tion by utilizing and strengthening the existing machinery of the Civil 
Service Commission. * * * their compensation is to be prescribed and 
adjusted only by the Civil Service Commission acting upon its in- 
dependent judgment (92 Congressional Record 5655). 


‘*Representative Gwynne. * * * these hearing examiners shal] be 
appointed by the agency in accordance with civil-service rules. The 
salaries of the examiners are fixed by the Civil Service Commission 
and promotions and increases in salaries are also fixed by that Commis- 
sion (92 Congressional Record 5656).’’ 

In the light of the foregoing, it is my opinion that the Commis- 
sion’s authority is not limited to the establishment of general rules as 


to the grades and salaries of examiners together with a mere veto 
power over agency recommendations for promotions, but extends as 
well to the affirmative determination of which examiners shall be 
promoted to vacancies at higher grades. This is not to say, of course, 
that the employing agency is forbidden to make suggestions or recom- 
mendations to the Commission concerning the promotion of its ex- 
aminers, or that the Commission is prohibited from considering such 
recommendations, so long as the Commission assumes the full responsi- 
bility for the selection of those to be promoted and so long as it arrives 
at its decisions through the independent exercise of its own judgment. 

It has been suggested by the Examining and Placement Division 
of the Commission that this construction of section 11, by depriving 
agency heads of authority over promotions of officers of their respective 
agencies, might impinge upon the provision in article II, section 2, of 
the Constitution, that ‘‘the Congress may by law vest the appointment 
of such inferior officers, as they think proper, in the President alone, 
in the courts of law, or in the heads of Departments.’’ Even if a mere 
change in salary were to be regarded as a new appointment within the 
meaning of this provision, it is clear that there is no constitutional re- 
quirement that the Congress ‘‘vest the appointment of inferior officers 
in that * * * particular executive department to which the duties of 
such officers appertain (Ex parte Siebold, 100 U. S. 371, 397).”’ 


Respectfully 
Peyton Forp, 
Acting Attorney General. 
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Unrtep States SENATE, 
CoMMITTEE ON THE JUDICIARY, 
April 10, 1951. 
Hon. Rospert RAMSPECK, 
Chairman, Civil Service Commission, 
Washington, D. C. 


My Dear Mr. Cuoarrman: Controversy over proper interpretation 
of section 11 of the Administrative Procedure Act, with respect to the 
fixing of compensation of hearing examiners, has been ended, it is to 
be hoped, by the opinion of the Acting Attorney General under date 
of February 23, 1951. It is also to be hoped that the Civil Service Com- 
mission’s long delay in shouldering its responsibilities under this sec- 
tion may also soon be ended. 

Because the Committee on the Judiciary has a statutory obligation 
with respect to the administration of the Administrative Procedure 
Act, I shall be grateful if you will tell me, for the information of the 
committee, just what plans have been formulated for carrying into 
effect the Attorney General’s opinion above referred to, and how 
soon it may be expected that the Commission will act in the matter. 

Kindest personal regards. 

Sincerely, 
Pat McCarran, 
Chairman. 


Untrep States Crvm Service Commission, 
Washington, D. C. April 12, 1951. 
Hon. Pat McCarran, 
United States Senate. 


Dear Senator McCarran: This will acknowledge receipt of your 
letter of April 10 with respect to the fixing of compensation of hearing 
examiners. 

I shall be glad to check into this matter immediately and send you 
a further report at the earliest possible date. 
With kindest personal regards, I am 
Sincerely yours, 


Ropert RAaMspPEcK, Chairman. 


Unitep States Crvm Servicze Commission, 


Washington 25, D. C., April 24, 1951. 
Hon. Pat McCarran, 


United States Senate. 


Dear Senator McCarran: Further reference is made to your 
letter of April 10, 1951, acknowledged April 12, 1951, concerning the 
opinion of February 23, 1951, of the Acting Attorney General with 
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respect to the filling of hearing examiner positions through promotion. 

There can, of course, be no question as to the Commission’s re- 
sponsibility for carrying out the provisions of section 11 of the Ad- 
ministrative Procedure Act as interpreted by the recent opinion. To 
carry out our responsibility under the act, we have in mind a number 
of possible plans of operation, all, we believe, conforming with the 
letter and intent of the law. There are, however, serious and difficult 
procedural problems and ramifications to be considered before a definite 
plan of operation is selected. Intermingled with these procedural 
problems is the question of our relations with the Federal agencies em- 
ploying hearing examiners and with the hearing examiners themselves. 
We feel that our embarking on a course of action without having care- 
fully examined and considered such problems would inevitably result 
in some confusion and would furthermore adversely affect our relations 
with the agencies. 

Having in mind the need for cooperation and constructive sugges- 
tions in carrying out our responsibilities, we have already communicat- 
ed with the agencies and with the hearing examiners as a group. On 
April 4, 1951, our representatives addressed a regularly scheduled 
monthly meeting of the Federal Trial Examiners’ Conference, the pro- 
fessional organization to which well over 95 percent of the hearing ex- 
aminers belong. At this meeting the basic problem was laid before the 
conference, a number of possible approaches were outlined, and the 
comments and suggestions of the conference were solicited. On April 
10, 1951, our representatives met for further discussion with the execu- 
tive committee of the conference. We have learned as a result of these 
discussions that there exists among the hearing examiners some un- 
certainty as to how the Commission should proceed. We cannot say, 
therefore, that any definite idea has as yet taken shape among the hear- 
ing examiners as a group. 

On April 17, 1951, a meeting was held with representatives of all 
the Federal agencies employing hearing examiners under the Adminis- 
trative Procedure Act. This meeting was essentially exploratory in 
nature and it was agreed, therefore, that the agencies would be allowed 
2 weeks for consideration of the problem and submission of their sug- 
gestions. As soon as the agencies have presented their views, we will 
move quickly to select what seems to be the most feasible and practicable 
plan of operation within the framework of the Administrative Pro- 
cedure Act. I shall be glad to submit a further report at that time. 

With kindest personal regards, I am, 

Sincerely yours, 


Rosert Ramspeck, Chairman. 
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Untrep States SENATE, 
COMMITTEE ON THE JUDICIARY, 
April 26, 1591. 


Hon. Rospert RAMSPECK, 
Chairman, United States Civil Service Commission, 
Washington 25, D. C. 


My Dear Mr. Ramspeck: Thank you for your letter of April 24, 
responsive to my request of April 10 (which you acknowledged April 
12) for information concerning just what plans have been formulated 
for carrying into effect the Attorney General’s opinion with respect to 
the responsibilities of the Civil Service Commission under section 11 of 
the Administrative Procedure Act, and with respect to how soon it may 
be expected that the Commission will act in the matter. 

I am having copies of your letter distributed to members of the 
Judiciary Committee, for their information, and I note with apprecia- 
tion that you plan to submit a further report, apparently early in May. 

Kindest personal regards. 

Sincerely, 


Pat MoCarran, 
Chairman. 


Untrep States Civm Service Commission, 
Washington, D. C., July 10, 1951. 


Hon. Pat McCarran, 
United States Senate. 


Deak Senator McCarran: Knowing of your interest in the mat- 
ter of how the Commission will handle its responsibilities in regard to 
hearing examiners, I am enclosing herewith a proposal being made to 
the Commission by its staff. 

This proposal will be considered for action by the Commission at 
its first meeting after July 25. Prior to that date I would be very 
happy to have your reactions to the proposal. 

With kindest regards, I am, 

Sincerely yours, 


RosBert Ramspece, Chairman. 





Proposed Hearing Examiner Promotion Policies and Procedures 


1. Agencies will continue to be permitted to select the method of 
appointment to be followed in filling a vacancy; that is, selected from 
a register, reinstatement, transfer, promotion, etc. 

2. ‘*Vacancy’’ means any unoccupied GS-935 hearing examiner 
position whether newly created, or left vacant because of promotion, 
a transfer, reassignment, retirement, or separation of last in- 
cumbent. 
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3. Whenever an agency elects to have the Commission fill a va- 
cancy, as defined in 2 above, by promotion, the Commission will not 
permit that agency subsequently to fill that vacancy through any other 
method. Once the Commission has completed the examining project 
and has selected the examiner to be promoted there can, of course, be no 
turning back, and the examiner selected by the Commission must be 
appointed to the higher grade. 

4. The area of competition should be agency-wide on a Nation- 
wide basis but limited to the agency. ‘‘Agency’’ is to have the same 
meaning as in the Administrative Procedure Act. 

5. When a vacancy, as defined in 2 above, is to be filled by promo- 
tion, only those hearing examiners who have received absolute appoint- 
ment and who are employed in the agency in grades lower than the 
grade in which the vacancy exists should be considered. The suggestion 
has been made that competition be restricted to examiners with absolute 
appointment serving in the next lower grade. We believe, however, 
that competition should be open to examiners in any lower grade who 
meet the recruiting standards (including the requirement of at least 
1 year of experience of a level of difficulty comparable to that of the 
next lower grade) set forth in Examining Circular No. 17. For ex- 
ample, in connection with competition for a GS-14 vacancy, the agency 
involved may have a GS-12 examiner who had once served at the GS-13 
ie and who may, in addition, be on the open competitive register for 
GS-14. 

6. All candidates for promotion must meet the current competitive 
recruiting standards which are presently set forth in our Examining 
Cireular No. 17. 

7. When an agency elects to fill a hearing examiner position by 
transfer from another agency, and the transfer would involve a pro- 
motion, the action should be subject to the same control as a promotion 
within the agency. The area of competition in such a transfer case 
should be the hearing examiners with absolute status serving at lower 
grades within the agency in which the vacancy exists, together with 
the hearing examiner with absolute status nominated by the same 
agency. 

8. Because control of promotions cannot be completely achieved 
unless there is a similar control over reinstatements at higher grades 
within a short time after separation, the proposed control over promo- 
tions should be extended to reinstatements to higher grades within 1 
year of separation. Should a former hearing examiner with absolute 
status be proposed for reinstatement to a higher grade hearing examiner 
position within 1 year of his separation from his last hearing examiner 
position, he would have to compete with the lower grade hearing ex- 
aminers in the agency in which the vacancy exists. 

9. Our amended regulations will permit the appointment of a 
former hearing examiner with absolute status (who has not been sepa- 
rated from the service but who has been promoted or reassigned to a 
nonhearing examiner position) as a reinstatement as hearing examiner 
rather than as a reassignment. If the proposed action takes place 
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within a year of the date of his last service as hearing examiner, it 
would be handled in accordance with 8 above, should a promotion over 
the grade last held as hearing examiner be involved. If the proposed 
action is to take place after 1 year, the case would be handled without 
recourse to a competitive promotion examination, provided the hearing 
examiner position for which he is being considered is of no higher grade 
than the nonhearing examiner position he is occupying. 

10. Each time an agency elects to have a vacancy or group of 
vacancies filled through promotion, that case or group of cases would 
be considered as a separate examination conducted by the Commission. 
The data and information obtained will, of course, be retained in our 
files and in the event another vacancy should have to be filled by pro- 
motion in the same agency, the employees’ qualifications would be 
brought up to date and considered in conjunction with the files of any 
employees who might have become eligible for promotion since the pre- 
vious examination. 

11. The examination of candidates for promotion will be conducted 
by a board of examiners consisting of one Commission employee and 
two members from agencies other than the agency in which the vacancy 
exists. The Commission will designate one of its senior examiners to 
serve on the board and whenever possible will select at least one of the 
agency members from among high-level hearing examiners. 

12. The qualifications of employees under consideration for pro- 
motion will be personally investigated and the Commission’s Investiga- 
tion Division will give hearing examiner cases a high priority. 

13. The findings of the examining board will be submitted to the 
Commission in the form of recommendations for action of the Commis- 
sion. The Commission will select the employee to be promoted. 

14. The Commission’s decision will become effective the end of 
the pay period following the period in which action is taken. If ap- 
peals should be received in the meantime, the promotion will not be 
made effective until the appeals have been adjudicated. In order to 
expedite matters, the appeals will be referred directly to the Board 
of Appeals and Review. 

15. When an agency elects to have a vacancy or vacancies filled 
by promotion, and when the number of candidates is in excess of the 
number of vacancies to be filled, the eligible applicants will be ranked 
in order of qualifications. When, however, the number of candidates 
is the same as, or less than, the number of vacancies, the eligible candi- 
dates will be so designated but not ranked in any order. For example, 
if National Labor Relations Board proposes to fill four GS-14 vacancies 
by promotion, and there are only four National Labor Relation Board 
hearing examiners serving below the GS-14 level who meet the re- 
quirements for promotion to GS-14, the successful candidates should 
be rated ‘‘eligible’’ and no steps should be taken to assign numerical 
ratings or arrange the eligibles in any order. 
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UniTep States SENATE, 
COMMITTEE ON THE JUDICIARY, 
September 6, 1951. 
Mr. Ropert RAMSPECK, 
Chairman, United States Civil Service Commission, 
Washington, D. C. 


My Dear Mr. Cuatrman: Under date of July 10, you sent me a copy 
of the Proposed Hearing Examiner Promotion Policies and Procedures 
which you described as a proposal being made to the Commission by 
its staff; and invited me to communicate my reactions to the proposal. 

For your recognition and appreciation of my interest in the subject, 
I am grateful. 

I did not immediately acknowledge your letter, because I wished 
to study the proposals before making any comment, and my hands have 
been rather full during the past 2 months. However, I have been able 
to give snatches of time to the matter, off and on, since receiving your 
letter. 

Just before I left Washington to come here to San Francisco for 
the Japanese Peace Treaty Conference, I asked Mr. Sourwine, counsel 
of the Judiciary Committee, to check with your office to find out whether 
you were still interested in having any comment from me. He was 
assured that you were still interested, and that such comment would 
still be timely, as the Commission had not yet taken final action on the 
matter. 

The proposed Hearing Examiner Promotion Policies and Procedures 
lists 15 principles to be applied with respect to such promotions. My 
general impression is that they add complexity and ambiguity to the 
statute and, in some respects, evade the plain import of the opinion of 
the Attorney General, rendered February 23, 1951. 

For example, item 1 states that agencies will continue to be per- 
mitted to select the method of appointment to be followed in filling 
a vacancy; that is, selection from the register, reinstatement, transfer, 
promotion, etc. Item 6 would, in effect, require continuous reexamina- 
tion of incumbents for promotion. These principles do not appear to 
be consonant with section 11 of the Administrative Procedure Act, 
which contemplates permanency. 

I do not deem it necessary to take up and discuss each of the 15 
principles seriatim. But it seems clear the proposed policies and pro- 
cedures are subject to at least three main objections: 

(1) They would be time consuming; based on past experience, from 
6 months to 2 years would be required to fill a vacancy by a promotion. 

(2) Commission action would be predicated upon agency recommen- 
dation. On this point, the question is raised as to the sufficiency of 
manpower to undertake the studies necessary to arrive at independent 
determination in cases of promotion. There may be some justification 
for the fear that the result would be that agencies would be encouraged, 
if not compelled, to fill high-level vacancies from outside the organiza- 
tion rather than by promotion from within. 
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(3) Job security and organization morale do not permit the prefer- 
ence of inferior applicants over superior incumbents. 

It also appears that the proposed promotion regulation is geared 
to the conventional civil-service concept of job classification and the 
theory that these administrative proceedings can be easily categorized 
according to difficulty. This is a false premise. Furthermore, section 
11 of the Administrative Procedure Act imposes a legal bar to such 
categorization, in that it requires assignment to cases in rotation, so 
far as practicable. 

The theory behind section 11 of the act is that litigants are entitled 
to have examiners of the highest degree of competence, and I am sure 
Congress intended no distinction between litigants with big cases and 
litigants with little cases. 

Instead of commenting in more detail upon the proposals which 
you sent me, I should like to discuss this whole matter of hearing ex- 
aminers in its broader aspect. 

The Administrative Procedure Act became law June 11, 1946. It 
represented a result of a great deal of time and effort on the part of 
Members of Congress and others. One of the purposes of the act was 
to provide that, where hearings were to be conducted by subordinates, 
these subordinates would be duly qualified examiners. The act required 
that these qualified examiners be appointed, pursuant to the civil-service 
laws, by and for each agency in such numbers as were necessary to con- 
duct all proceedings requiring a hearing by statute. These officers 
were to perform no duties inconsistent with their quasi-judicial re- 
sponsibilities as examiners; were to be removed only for good cause 
established and determined by the Civil Service Commission after 
hearing ; and were to receive compensation prescribed by the Commission 
independently of agency recommendations or ratings It was intended 
that they be very nearly the equivalent of judges even though operating 
within the Federal system of administrative justice. 

The administrative history of the activation of this law is disap- 
pointing. The new examiner system was to be operative by June 11, 
1947. It is still largely an ineffective paper system because the Civil 
Service Commission moved so slowly that, when the critical date of 
June 11, 1947, arrived, the Commission had to resort to making con- 
ditional appointments of both incumbent examiners and new personnel 
to fill vacancies. The Commission deliberately chose to appoint a group 
of judges and lawyers as consultants in the task of making appointments. 
While this new screening board was composed of extremely able men, 
it was not given near adequate authority or adequate legal standing; 
and the Commission yielded to pressures, and failed to back up the 
board, when confronted with the real problems of selection and status. 
As a result, the board disintegrated. The Commission, finding that 
unsuccessful incumbents and applicants could provoke more of an 
uproar than it cared to withstand, thereupon abdicated its duties and 
qualified all, or nearly all, incumbent examiners. This intolerable 
Situation continues and holds little promise of betterment under the 
present Civil Service administration. It would have been much better 
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if the Commission had adopted a program of vigorously enforcing the 
provisions respecting tenure and compensation. In so doing it would 
have tended at least to try out the provisions of the act designed to 
make examiners a separate and independent corps of hearing officers 
worthy of judicial traditions. 

As a result of this failure of the Civil Service Commission, Mem- 
bers of Congress are importuned by examiners to intercede with regard 
to the tenure and security which Congress intended should be theirs. 
This administrative failure is unfortunate for it deprives Congress of 
the time needed for its legislative duties. If the Civil Service Com- 
mission had been capable and willing to assume the duties imposed by 
the law, this unfortunate and unnecessary imposition on the time of 
Members would have been avoided. Apparently something different 
must be devised, perhaps in the form of a Presidential appointment 
procedure, with Senate confirmations, unless the examiners are to re- 
main inferior officers subject to the indecisive actions of the Civil 
Service Commission. This is a situation which might yet be rectified 
if the Commission would act promptly, firmly, and forthrightly. I 
should consider it a waste of time to write this letter if I did not still 
have at least some slight hope for such action. 

What Congress intended with regard to hearing examiners was 
clearly established by section 11 of the Administrative Procedure Act. 
That section reads: 

**Sec. 11. Subject to the civil-service and other laws to the extent 
not inconsistent with this Act, there shall be appointed by and for each 
agency as many qualified and competent examiners as may be necessary 
for proceedings pursuant to sections 7 (Hearings) and 8 (Decisions), 
who shall be assigned to cases in rotation so far as practicable and shall 
perform no duties inconsistent with their duties and responsibilities 
as examiners. Examiners shall be removable by the agency in which 
they are employed only for good cause established and determined by 
the Cwil Service Commission (hereinafter called the Commission) after 
opportunity for hearing and upon the record thereof. Examiners 
shall receive compensation prescribed by the Commission independently 
of agency recommendations or ratings and in accordance with the Classi- 
fication Act of 1923, as amended, except that the provisions of para- 
graphs (2) and (3) of subsection (b) of section 7 of said Act, as 
amended, and the provisions of section 9 of said Act, as amended, shall 
not be applicable. Agencies oceasionally or temporarily insufficiently 
staffed may utilize examiners selected by the Commission from and with 
the consent of other agencies. For the purposes of this section, the 
Commission is authorized to make investigations, require reports by 
agencies, issue reports, including an annual report to the Congress, 
promulgate rules, appoint such advisory committees as may be deemed 
necessary, recommend legislation, subpena witnesses or records, and pay 
witness fees as established for the United States courts.’’ [Italics 
supplied. | 

The idea of this section was not only to require the Commission 
and the agencies to seek fit persons but also to make examiners largely 
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independent in matters of tenure and compensation. It required as- 
signment by rotation not by classification. It intended to grant judicial 
independence which is not achieved by a system of promotional re- 
wards subject to agency control. Indeed, such a system of promotion- 
al rewards is not conducive to this objective at all. Uniformity, sta- 
bility, and independence were desired. It was not intended that these 
should be restricted by agency control of classification or compensation. 
The provision for prescription of compensation by the Commission, in- 
dependently of agency recommendations and ratings, was retained in 
the draft of the law notwithstanding the doubts expressed by the execu- 
tive branch through the Bureau of the Budget. 

The idea of the hearing examiner is not new. The Supreme Court 
appoints and uses, in certain types of litigation, a special master who 
sifts facts, states issues, and makes recommendations. The master 
in chancery has long been used in the law. Referees are appointed by 
judges in bankruptey proceedings. The care in the selection of, and 
functions performed by, these officers of the Court are well known 
and could have furnished an adequate guide for the Civil Service Com- 
mission in establishing administrative machinery and in performing 
the duties required by the Administrative Procedure Act. 

The American Bar Association has insisted that standards appli- 
cable to the selection of judges of the Federal courts should be applied 
in the choice of hearing examiners who would be quasi-judicial officers. 
Instead of this the Civil Service Commission has offered a nefarious 
promotion scheme which is neither conducive to harmony nor to judicial 
attitude, for it leaves to the agency the initiative and the control. In- 
deed, the Commission has suggested that the scheme be used as a 
guide in assigning cases to hearing examiners. This is absurd for it 
subverts the main objective of the act insofar as examiners are con- 
cerned. Statutory hearings, whether in the field of rule making or 
adjudication, must generally conform to accepted modes of receiving 
proof and of testing proof. How can these hearings and adjudications 
be classified objectively in advance for assignment if there be numerous 
divisions? Can it be foretold in advance whether the case will be well 
presented, or if its complexity will remain fixed? How can the cases 
of the Civil Aeronautics Board be classified for assignment to 2 GS-15’s, 
5 GS-14’s, 10 GS-13’s, 6 GS-12’s, and 5 GS-11’s? Much more realistic 
is the Federal Communications Commission unit of 7 GS-14’s, or the 
Securities and Exchange Commission unit of 3 GS-14’s and 2 GS-13’s. 

If classification is justifiable at all, then it should be on the basis 
of the type of work done by the agencies. And, within each agency, two 
grades designated ‘‘senior examiners’’ and ‘‘junior examiners’’ would 
be adequate and practical; more is unrealistic and unjustified. 

In enacting the Administrative Procedure Act, a certain amount 
of pulling and hauling was anticipated but it was assumed that the 
Civil Service Commission would be capable of controlling this activity. 
To date the total result is a demoralizing achievement of temporizations 
which have brought discredit to the Commission; have emboldened the 
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persons involved to make demands which in some cases have far-reach- 
ing implications; and have burdened the Congress, which had the right 
to assume that the law would be administered according to the letter 
and the spirit. 

To date the Commission has demonstrated no special competence 
in selecting examiners or in affording them the security of tenure and 
fixed compensation which are prerequisite to judicial independence. 
The natural conclusion would seem to be that the Civil Service Com- 
mission is either incapable of properly administering the law, or is un- 
willing to do so. The Commission has temporized, evaded, or equivocat- 
ed in the face of real issues. Spooks somewhere in the background ap- 
parently have inhibited and continue to inhibit the proper application 
of section 11 of the act. Whether or not even the opinion of the Acting 
Attorney General, dated February 23, 1951, will impel or compel the 
Commission to take definite action, remains to be seen. February 23, 
1951, is now nearly 7 months past. 

The Civil Service Commission is directly and chiefly the cause for 
this unfortunate situation. The mazes of adjective-loaded specifications 
and vague terminology relating to importance and complexity may be 
justifiable in screening technicians and even political theoricians but 
they do not measure judicial temperament, soundness of judgment, 
objectivity, honesty, or the other requisites essential to judicial work. 
The Commission appears incapable of comprehending the problem and, 
lacking such comprehension, naturally has failed miserably to perform 
the duties imposed upon it by the act. 

The Commission, of course, is not the only blameworthy party in 
this controversy. Some rather broad claims and contentions have been 
made by or in behalf of the examiners or certain groups of examiners. 
In that connection, I feel impelled to make two observations. First, the 
Administrative Procedure Act contemplated that all examiners should 
be superior, not that there should be gradations such as inferior, satis- 
factory, or superior examiners. Second, contrary to what appears to 
be the feeling of some of these examiners, the main purpose of the act 
is not to give examiners as employees good positions and security, but 
to afford persons coming within the purview of the various acts a hear- 
ing before a highly competent and independent examiner. Security 
and pay were merely inducements whereby it was intended that persons 
possessing desired judicial training and character would be induced to 
enter this tvpe of work and would thereafter be protected from im- 
proper influence. 

Kindest personal regards. 


Sincerely, 


Pat McCarran. 
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Unttep States Civ. Service Commission, 
Washington, D. C., September 21, 1951. 


Hon. Pat McCarran, 
United States Senate. 


Dear SenaToR McCarran: I have your letter of September 6, 
1951, in reply to my letter of July 10, 1951, with which I transmitted 
to you the proposal made by the Commission’s staff concerning the 
matter of the promotion of hearing examiners in the Federal service. 

Your interest, comments, and recommendations concerning the 
promotion of hearing examiners are indeed greatly appreciated. 

The Commission has now completed its study concerning hearing 
examiner promotions and has issued new regulations on the subject 
which were published in the Federal Register today. A copy of the 
new regulations is transmitted herewith for your information. 

The new Hearing Examiner Regulations, as adopted by the Com- 
mission, embody what the Commission believes to be the best solu- 
tion to the problem of promotion of hearing examiners. The decision 
was made by the Commission only after extensive study and delibera- 
tion and after full consideration of the views of agencies, various bar 
associations, and other organizations. As in all matters of a contro- 
versial nature the regulations, of course, do not fully encompass the 
ideas or recommendations of any one group or individual. In this 
connection, I feel that there are some matters which should be discussed 
with you since the new regulations would appear to run counter to 
some of your recommendations. 

In arriving at a decision in this matter, it appeared to the Com- 
mission and its staff at the outset that whatever decision was made 
would have to be made in the light of section 11 of the Administrative 
Procedure Act and, more specifically, in the light of that part of section 
11 which refers to the ‘‘assignment of examiners in rotation’’ and 
“independence of examiners.’’ These two issues seemed to the Com- 
mission to be the crux of the entire matter and the cornerstone from 
which we had to work. There being no authoritative interpretation of 
the provision that examiners shall be assigned to cases in rotation so 
far as practicable we, of course, had to make our own decision as to 
what such phrasing meant. The Senate and House committee reports 
on the Administrative Procedure Act state that ‘‘The requirement of 
assignment of examiners ‘in rotation’ prevents an agency from dis- 
favoring an examiner by rendering him inactive, although examiners 
may be permitted to specialize and be assigned mainly to cases for 
which they have so qualified.’’ We, after study of this phrase, deter- 
mined the provision to mean that it applied to rotation of examiners 
on cases of the level of difficulty for which they, the examiners, have 
qualified rather than on all cases of varying levels of difficulty arising 
man agency. We believe that the agencies themselves, when establish- 
ing the position of hearing examiner, construed this provision, and 
are still construing the provision, the same as we have. For the past 
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several years we have been acting in accordance with this point of view. 
If the agencies, when establishing the position of hearing examiner in 
accordance with the Classification Act of 1923, as amended, had thought 
otherwise, they would not have established hearing examiners of vary- 
ing levels of work and responsibility in the first instance. I should 
like to point out that after the adoption of the Administrative Procedure 
Act, the Commission in classifying hearing-examiner positions, pre- 
scribed compensation for the examiners under the Classification Act of 
1923, as amended, as required by section 11 of the Administrative 
Procedure Act, and now under the Classification Act of 1949. We did 
this by placing the positions in grades ranging from P-4 (now GS-11) 
to P-8 (now GS-15), each of which grades, as you probably are aware, 
carries a number of salary rates. 

The various grade allocations were based upon ‘‘differences in the 
importance, difficulty, responsibility, and value of the work’’ as pre- 
scribed in section 2 of the Classification Act of 1923 (Public No. 516, 
67th Cong.), and are now based upon ‘‘differences in the level of 
difficulty, responsibility, and qualifications requirements of the work,”’ 
as provided in section 101 and section 302 (b) of the Classification Act 
of 1949 (Public No. 429, 81st Cong.). 

The agencies themselves have sole responsibility for establishing 
the positions of hearing examiners, as well as other kinds of positions. 
It was because they, in most instances, established positions of varying 
levels of difficulty, responsibility, and qualification requirements, that 
the Commission placed them in different grades. Such is the situation 
in the Civil Aeronautics Board, to which you refer. 

Where but one or two grades were granted, the agencies also 
established the positions. The grades vary in the different agencies 
because of the difference in the level of difficulty of the work. If all ex- 
aminers are going to be in the same grade, regardless of the level of 
difficulty of the work, their position should be excepted from the 
Classification Act, and their compensation should be prescribed by a 
special statute. 

Since we did, however, determine that rotation means rotation within 
a grade level and not across the board, so to speak, a system had to be 
established whereby the Commission could select the best qualified person 
to be promoted. If rotation across the board had been adopted, examiners 
would have been, unless reasons existed for action to the contrary, 
promoted more or less on an automatic basis regardless of the quality 
of their qualifications. Promotions would have been on more or less a 
quantitative basis; that is, length of experience or seniority. We did 
not feel that the Administrative Procedure Act, the Congress, or the 
Attorney General desired such a state of affairs. Accordingly we 
adopted a competitive promotion system whereby we would select the 
best qualified examiner serving the agency. 

Contrary to what I believe is your understanding of the newly 
adopted regulations, agencies do not have, nor will they have, the 
control or the determination of who should be promoted. Agencies, 
by the regulations, merely have the right to advise the Commission of 
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the manner in which they desire to have a vacancy filled. This de- 
termination having once been made, the matter of selection in the case 
of a promotion becomes the full responsibility of the Civil Service Com- 
mission. The Commission will require that when a vacancy occurs, 
and if it is to be filled by promotion, the cases of all examiners in the 
agencies at grades lower than the grade to be filled be submitted to the 
Commission for consideration for promotion. The Commission will 
require a full qualifications investigation. The agencies will have no 
more control over these investigations than any other person or groups 
of persons. Representatives of the agencies will, of course, be contacted 
by Commission investigators to ascertain the agency’s views as to an 
examiner’s capabilities. At the same time, other persons, such as out- 
side counsel, associates, fellow employees, supervisors, and others in a 
position to know of the examiner’s capabilities will likewise be contact- 
ed. After the investigation has been completed, the entire matter will 
be reviewed under the full control of the Civil Service Commission. 
The Commission, when satisfied that full information has been receiv- 
ed on all examiners entitled to consideration, will then select the ex- 
aminer to be promoted and will direct his appointment. We believe a 
system such as this, which selects the best-qualified person from among 
all persons eligible for consideration when carried out on an unbiased 
and in a fair and impartial manner meets the intent of the Administra- 
tive Procedure Act as interpreted by the Attorney General. I grant 
that some period of time will elapse from the time a vacancy arises until 
filled, if filled by promotion. Investigation of each of the cases will 
eause the time lag in making our decision. However, the Investigations 
Division has been instructed to give hearing examiner investigations 
priority. In view of this priority the elapsed time will not be nearly 
as great as it would be in other types of cases. We definitely feel here 
in the Commission, however, that the only sound and true way to select 
persons qualified to hear the higher type cases is by competition rather 
than seniority. In this manner, preference will be given to superior 
incumbents rather than inferior applicants. 
Sincerely yours, 


Rosert RamMspecK, Chairman. 





Hearing Examiner Regulations 
Part 34, CuHapter Z1, FPM 


34.1 Coverage. 

(a) The regulations in this part shall be applicable to persons ap- 
pointed under Section 11 of the Administrative Procedure Act for 
proceedings pursuant to Sections 7 and 8 of that Act, and to Hearing 
Examiner positions. 

(b) Except as otherwise provided in the regulations in this part, 
the rules and regulations applicable to positions in the competitive service 
shall apply to Hearing Examiner positions. 
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34.2 Definitions. 

(a) Agency. Agency means an agency subject to the Administra- 
tive Procedure Act as defined in that Act. 

(b) Competitive service. Competitive service shall have the same 
meaning as the words ‘‘classified service,’’ or ‘‘classified (competitive) 
service,’’ or ‘‘classified civil service’’ as defined in existing statutes 
and Executive orders. The competitive service shall include all civilian 
positions in the Executive branch of the Government unless specifically 
excepted therefrom under statute or Executive order, and all positions 
in the legislative and judicial branches, and of the District of Columbia 
Government which are specifically made subject thereto by statute. 
Persons occupying such positions shall be considered as being in the 
competitive service when they have a competitive status. 

(c) Competitve status. Competitive status means a status which 
permits a person to be promoted, transferred, reassigned, and reinstated 
to positions in the competitive service without competitive examination, 
subject to the conditions prescribed by the Civil Service rules and regu- 
lations for such noncompetitive actions. A competitive status is ac- 
quired by probational appointment through competitive examination, 
or may be granted by statute, Executive order or the Civil Service rules. 

(d) Demotion. Demotion means a change from one position to 
another position of lower grade or lower minimum salary while serving 
continuously within the same agency. 

(e) Detail. Detail means the temporary assignment of an employee 
from one position to another position without change in his civil-service 
or pay status. The assignment to a Hearing Examiner of a case of the 
level of difficulty that would ordinarily be assigned to a Hearing Ex- 
aminer of a different grade does not of itself constitute a detail within 
the meaning of this part. 

(f) Eacepted appointment. An excepted appointment is an ap- 
pointment, without regard to the competitive requirements of the Civil 
Service rules and regulations, under authority of Schedule A, Schedule 
B, act of Congress, or Executive order, to a position which is excepted 
from the competitive service under such authority. 

(g) Hearing Examiner position. A Hearing Examiner position 
is one in which any portion of the duties includes those prescribed by 
the Administrative Procedure Act for presiding officers appointed under 
Section 11 thereof. Decision within the Commission as to whether or 
not a particular position is a Hearing Examiner position when presented 
for allocation shall be made by the Commission’s Personnel Classifica- 
tion Division. 

(h) Promotion. Promotion means a change in grade from one 
position to a higher graded position, whether newly created, or left 
vacant because of promotion, demotion, transfer, reassignment, retire- 
ment, separation of last incumbent, or change resulting from the assign- 
ment of higher grade work than the work of the position to which the 
Examiner was absolutely appointed. 

(i) Reassignment. Reassignment means a change, without promo- 
tion or demotion, from one Hearing Examiner position to another, or 
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from a non-Hearing Examiner position to a Hearing Examiner position 
(such as from Trial Attorney to Hearing Examiner), while serving 
continuously within the same agency. 

(j) Reinstatement. Reemployment authorized on the basis of the 
appointee’s absolute status as Hearing Examiner after separation from 
a Hearing Examiner position, or on the basis of the appointee’s com- 
petitive status after separation from the service. 

(k) Removal. As used in the regulations in this part, removal 
means any involuntary change in the status of a Hearing Examiner 
including demotion, promotion, reassignment, removal, and suspension 
as defined in Section 4.301 of this chapter. 

(1) Schedule A. A list of positions which are excepted from the 
competitive service and which may be filled without, examination by the 
Commission. 

(m) Schedule B. A list of positions which are excepted from the 
competitive service and which may be filled upon noncompetitive exami- 
nation by the Commission. 

(n) Suspension. Suspension means a temporary non-pay status 
and absence from duty required by the appointing officer for discipli- 
nary reasons, or for other reasons, pending inquiry. 

(0) Transfer. Transfer means a change of position during con- 
tinuous Federal service, without a break of one work day, from one 
agency to another, or within the same agency from one official head- 
quarters to another, or from one organizational unit to another. 

34.3 Appointments. 

(a) Prior approval. No appointment to a Hearing Examiner 
position except one made by selection from a certificate of eligibles 
furnished by the Commission shall be made without the prior approval 
of the Commission. 

(b) Probationary period. The requirement of a probationary 
period before absolute appointment shall not apply to appointments to 
Hearing Examiner positions. 

(c) Appointment of incumbents of newly allocated Hearing Ex- 
aminer positions. An employee who is serving in a position which is 
allocated as a Hearing Examiner position on the basis of legislation, 
Executive order or decision of a court after June 11, 1947, may be 
appointed as a Hearing Examiner if he has a competitive status or was 
serving in an excepted position under a permanent appointment; he 
he was serving in the position on the date of the legislation, Executive 
order or decision of the court on which the allocation of the position 
is based ; a recommendation for his appointment is received by the Com- 
mission from the agency concerned not later than six months after the 
date of the legislation, Executive order or decision of the court and his 
qualifications for the position are approved by the Commission. In 
emergency situations, when the needs of the service require it, the Com- 
mission will authorize conditional appointments of employees pending 
final decision on their eligibility for absolute appointment under this 
paragraph. 
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(d) Appointment of non-status employees. Except as provided 
in paragraph (c) of this section, an employee without competitive status 
who is serving in a position other than a Hearing Examiner position 
may be appointed to a Hearing Examiner position only after competition 
in the open competitive examination and certification by the Commission 
from the open competitive register. 

34.4 Promotion. 

(a) From a Hearing Examiner position. When an agency decides 
that a Hearing Examiner position should be filled by the promotion of 
one of its Hearing Examiners, the Commission will select the Examiner 
who is to be promoted. To be eligible to compete for promotion Hearing 
Examiners must be serving in the agency, in the area of competition 
designated by the Commission, under absolute appointments, in grades 
lower than the position to be filled. In addition, Hearing Examiners 
must meet the current recruiting standards (including the requirement 
of at least one year of experience of a level of difficulty comparable 
to that of the next lower grade). After examining the qualifications 
of all candidates, the Commission will select the best qualified. The 
Hearing Examiner selected by the Commission must be promoted not 
later than the beginning of the second pay period following the period 
in which the Commission’s decision is reached, unless the Commission 
directs that the promotion be delayed pending adjudication of appeals. 
Once an agency elects to have a position filled by promotion and the 
Commission undertakes an examination to fill the position, the Hearing 
Examiner selected by the Commission must be promoted. 

(b) From a position other than a Hearing Examiner position. 
When an agency desires to fill a vacancy in a Hearing Examiner position 
by the promotion of an employee who is serving in a position other than 
a Hearing Examiner position, with competitive status but without abso- 
lute status as a Hearing Examiner, it shall submit the name of the 
person to the Commission with an application form executed by him. 
The Commission will rate the qualifications of the applicant in accord- 
ance with the experience and training requirements of the open com- 
petitive examination (except the maximum age requirement) including 
an investigation of character and suitability. If on the basis of the 
rating assigned, the applicant would be within reach for certification 
if his name were on the open competitive register with the same rating, 


the Commission will approve the promotion; otherwise it will disapprove 
the request. 


34.5 Reassignment. 

(a) From a Hearing Examiner position. Hearing Examiners who 
are serving under absolute appointments may be reassigned from one 
Hearing Examiner position to another Hearing Examiner position with 
the prior approval of the Commission on a noncompetitive basis in ac- 
cordance with regular civil service procedures. 

(b) From a position other than a Hearing Examiner position. An 
employee who is serving in a position other than a Hearing Examiner 
position with competitive status but without absolute status as a Hear- 
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ing Examiner may be reassigned to a Hearing Examiner position in 
accordance with the provisions of Section 34.4 (b) of this chapter. 

34.6 Transfer. 

(a) From a Hearing Examiner position. 

(1) When an agency decides that a Hearing Examiner position 
should be filled by transfer and the proposed transfer involves a 
promotion, the Hearing Examiner proposed for transfer must 
compete for the position with the Hearing Examiners with absolute 
status who are serving in the agency within the area of competition 
in grades lower than the position to be filled. The Commission 
will select the Hearing Examiner who is best qualified in accordance 
with the provisions of Section 34.4 (a) of this chapter. To be 
eligible for consideration for transfer in accordance with this sub- 
paragraph, Hearing Examiners must be serving under absolute 
appointments. 

(2) Transfers from one Hearing Examiner position to another 
Hearing Examiner position which do not involve promotion may 
be made with the prior approval of the Commission on a noncom- 

petitive basis in accordance with regular civil service procedures. 

(b) From a position other than a Hearing Examiner position. An 
employee who is serving in a position other than a Hearing Examiner 
position with competitive status but without absolute status as a Hearing 
Examiner may be transferred to a Hearing Examiner position in accord- 
ance with the provisions of Section 34.4 (b) of this chapter. 

34.7 Reinstatement. 

(a) Former employees with absolute status as Hearing Examiners. 

(1) When an agency proposes to fill a vacancy in a Hearing 
Examiner position by the reinstatement of a person who has a rein- 
statement status and who had acquired absolute status as a Hearing 
Examiner under the provisions of the Administrative Procedure 
Act and the position to be filled is at a higher grade than the Hear- 
ing Examiner position in which the person proposed for reinstate- 
ment last served, the person proposed for reinstatement must com- 
pete for the position with the Hearing Examiners serving under 
absolute appointment in the agency within the area of competition 
in grades lower than the position to be filled. The Commission will 
select the Hearing Examiner who is best qualified in accordance 
with the provisions of Section 34.4 (a) of this chapter. 

(2) The reinstatement of a person who has a reinstatement 
status and who last served with absolute status as a Hearing Ex- 
aminer under the Administrative Procedure Act at the same grade 
or in a higher grade than the position to be filled may be made 
with the prior approval of the Commission on a noncompetitive 
basis in accordance with regular civil service procedures. 

(b) Former employees without absolute status as Hearing Exami- 
ners. The reinstatement to a Hearing Examiner position of a person 
who has reinstatement status, who formerly served in a position other 
than a Hearing Examiner position under the Administrative Procedure 
Act, and who never acquired absolute status as Hearing Examiner must 
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be made in accordance with the provisions of Section 34.4 (b) of this 
chapter. 

34.8 Restoration. 

The regulations in Parts 8 and 35 of this chapter governing reem- 
ployment after transfer and restoration after military service shall 
apply to reemployment and restoration to Hearing Examiner positions. 

34.9 Details. 

Employees serving in positions other than Hearing Examiner 
positions may not be detailed to Hearing Examiner positions. Details 
from one Hearing Examiner position to another Hearing Examiner 
position in a higher grade may be made only after the prior written 
approval of the Commission has been secured. 

34.10 Compensation. 

(a) Hearing Examiner positions shall be allocated by the Commis- 
sion in accordance with the regulations and procedures adopted by the 
Commission for allocations under the Classification Act of 1949. Alloca- 
tions shall be made independently of agency recommendations and 
ratings. 

(b) Hearing Examiners shall receive within-grade salary advance- 
ments in accordance with Part 25 of this chapter: Provided, That the 
requirement of a satisfactory or better performance rating shall not 
apply. 
34.11 Performance ratings. 

Agencies shall not rate the performance of Hearing Examiners. 

34.12 Rotation of Examiners. 

Insofar as practicable, Examiners shall be assigned in rotation to 
cases of the level of difficulty and importance that are normally assigned 
to positions of the salary grade they hold. 

34.13 Utilization of Examiners of other agencies. 

(a) At the request of agencies occasionally or temporarily insuffi- 
ciently staffed, the Commission will arrange, if possible, for the tempo- 
rary utilization by those agencies of the services of Hearing Examiners 
of other agencies. 

(b) Agencies, by agreement between themselves, may arrange for 
the temporary utilization by one agency of a Hearing Examiner or 
Hearing Examiners of another agency. Such agreements must have the 
prior approval of the Commission before being put into effect. 

34.14 Separations. 

(a) Removals. Agencies shall initiate removal proceedings against 
a Hearing Examiner by filing with the Commission, attention Chief Law 
Officer, a complaint which shall set forth specifically and in detail the 
facts that are alleged to constitute good cause for the Hearing Exam- 
iner’s removal. The Commission will thereupon arrange for a hearing 
to be held on the questions involved and will decide whether or not the 
removal is justifiable on the basis of the record of the hearing. 

(b) Status during removal proceedings. In exceptional cases where 
there are circumstances by reason of which the retention of a Hearing 
Examiner in his position, pending adjudication of the existence of good 
cause for his removal, would be detrimental to the interests of the 
Government, agencies shall either assign the Hearing Examiner to duties 
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in which these conditions would not exist, or place him on annual leave 
for the period that will be covered by the annual leave to his credit. 
Aetion under this paragraph may be taken only with the prior approval 
of the Commission. 

(ec) Dismissals at request of Commission. The procedures in this 
part governing the removal of Hearing Examiners shall not apply in 
making dismissals requested by the Commission under Section 5.4 of the 
Civil Service Rules (E. O. 9830, Part II, 3 CFR, 1947 Supp.). 

34.15 Reductions in force. 

(a) Retention credits. Retention credits for purposes of reductions 
in the force of Hearing Examiners are credits for length of service in 
determining retention order in each retention subgroup. They are 
computed by allowing one point for each full year of Federal Government 
service. 

(b) Retention preference, classification. For the purpose of de- 
termining relative retention preference in reduction in force, Hearing 
Examiners shall be classified according to tenure of employment in com- 
petitive retention groups and subgroups in the manner prescribed in 
Seetion 20.3 of the Retention Preference Regulations for Use in Re- 
duetions in Foree (Part 20 of this chapter) : Provided, That no distine- 
tion: will be made in subgroups on the basis of a satisfactory or better 
performance rating as opposed to perforance ratings of less than satis- 
factory. 

(ce) Status of Hearing Examiners who are reached in reduction in 
faree: When a Hearing Examiner has been separated, furloughed, or 
reduced in rank or compensation because of a reduction in force, his 
name shall be placed at the top of the open competitive register for the 
grade in which he formerly served and for all lower grades. Where 
more than one Hearing Examiner is affected, the qualifications of the 
several Hearing Examiners shall be rated by the Commission and relative 
standing at the top of the register will be on the basis of these ratings. 

(d) Appeals. 

(1) Any Hearing Examiner who feels that there has been a 
violation of his rights under the regulations governing reductions 
in force may appeal to the Commission (attention, Chief Law 
Officer) within 10 days from the date he received his notice of the 
action to be taken. 

(2) Each appeal shall state clearly the grounds on which it is 
hased, whether error in the records; violation of the rule of selec- 
tion; restriction of the competitive area or level; disregard of a 
specified right under the law or regulations; or denial of the right 
to examine the regulations, retention register, or records. 

(3) The agency in which the Hearing Examiner is employed 
shall be notified of the appeal and shall be allowed to file an answer 
thereto. 

(e) Retention preference regulations. The Retention Preference 
Regulations For Use In Reductions in Force (Part 20 of this chapter), 
except as modified by this section, shall apply to reductions in the force of 
Hearing Examiners : 
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LIFE’S RECORDS CLOSED 


By Epwarp H. DsGroort, Jr. 
Chairman, Memorial Committee 


Claude V. Birkhead, Attorney-at-Law, 1512 Majestic Building, San 
Antonio, Texas. (Nov. 1950). 

Ralph R. Bradley, member of the law firm of Goodrich, Vincent & 
Bradley, The Rookery, Chicago, Illinois. (4-22-51). 

E. Chamberlain, T. M., Kelvinator Corporation, 1600 Clyde Park 

Avenue, Grand Rapids, Michigan. (7-11-51). 

Irving C. Delscamp, Attorney-at-law, 707-10 Callahan Building, 
Dayton, Ohio. (9-5-51). 

Lawrence S. Greenbaum, member of the law firm of Greenbaum, 
Wolff & Ernst, 285 Madison Avenue, New York City. (8-28-51). 

E. L. Hart, Secretary-T.M., Atlanta Freight Bureau, Chamber of 
Commerce Building, Atlanta, Georgia. (10-13-51). 

Stanley M. Low, Western T. M., Koppers Company, Ine., 1000 North 
Hamline Avenue, St. Paul, Minnesota. (3-27-51). 

L. M. Purvis, Greater Miami Traffic Association, 827 Dupont Build. 
ing, Miami, Florida. (10-28-51). 

William Radner, Attorney-at-Law, 529 Tower Building, Washingwe, 
D.C. (10-22-51). 

Francis M. Rivinus, General Counsel, Norfolk & Western Railway, 
Roanoke, Virginia. (8-30-51). 

George O. Wilson, Attorney-at-Law, 1108 Magnolia Building, Dallas, 
Texas. (9-25-51). 





Senate Transportation Subcommittee Releases 
Progress Report 


The Domestic Land and Water Transportation Subcommittee of 
The Senate Committee on Interstate and Foreign Commerce has re- 
leased a progress report on its investigations of domestic land and 
water transportation instituted early in 1949 pursuant to Senate 
Resolution 50 of the 81st Congress. The sub-committee conducted its 
investigations under the chairmanship of Senator Myers (R., Pa.), 
and the report has been released at the request of Senators Bricker and 
0’Conor. This progress report concludes that, while the country has 
an adequate national transportation policy, the immediate problems 
confronting the country’s transportation system arise from certain 
failures in the administration of this policy by the regulatory bodies 
charged with the application of this policy to domestic land and water 
transportation. 

The interim report only purports to represent the views of the 
authors, and a foreword by Senator Edwin C. Johnson. chairman of the 
Senate Committee, indicates the interim nature of this report. The 
foreword states in part, ‘‘the conclusions and recommendations which 
are extremely controversial and which have been incorporated in this 
report represent the views of the authors and have neither been ap- 
proved nor disapproved by the Senate Committee on Interstate and 
Foreign Commeree.’’ 

The scope of this report intends to reflect the extent to which the 
ohjeetives of the national transportation policy have been achieved 
with respect to fair and impartial regulation. sound economic condi- 
tions in transportation and among the several carriers, the establish- 
ment and maintenance of reasonable charges for transportation services, 
and the development of a national transportation system adequate to 
meet the needs of the commerce of the nation, of the postal service, and 
of the defense. 

The report deseribes the origins of federal regulation, its changing 
pattern since the original passage of the act in 1887 and the relatively 
reeent regulation of motor carriers. In citing the necessity for im- 
partial regulation, the snbeommittee report indicates that it feels that 
the present administration of the national transportation policy is 
colored by a viewpoint in the Interstate Commerce Commission that 
the railroad industry still possesses the substantial monopoly that it 
possessed when the Interstate Commerce Act was first passed. As a 
consequence, the subcommittee feels that in competing for that traffic 
whieh it carries in competition with other forms of transportation, the 
railroads are regulated as though they still possessed their early monopo- 
ly. While the report recommends corrections in detail, it also urges 
that a large part of the remedy lies in a determined and conscientious 
effort on the part of the Interstate Commerce Commission and the 
Judiciary to apply the regulatory sanctions impartially to competing 
carriers. 


—215— 
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In making specific recommendations, the subcommittee urges that 
either the long-and-short-haul clause should be applied to motor carri- 
ers as well as to railroads and water carriers, or, in the alternative, 
Congress should relieve the rail and water carriers from its operation, 
on the ground that the present day scope of competition between 
forms of transportation would eliminate abuses which originally gave 
rise to its enactment. 

The report also suggests that the agricultural commodities exemp- 
tion contained in Section 203 (b) of the Motor Carrier Act of 1935 
has been applied in a manner so as to extend the effect of the exemp. 
tion far beyond the scope originally intended by Congress. This broad- 
ening of exemption has resulted in a substantial unregulated motor 
carrier operation consisting of a combination of exempted operations 
in one direction and trip leasing on return. 

In the water carrier field, the subcommittee similarly criticizes 
the adverse competitive effect on the railroads of the bulk com- 
modity exemption extended to domestic water carriers. The commit- 
tee also notes the claimed adverse effect upon rail and water common 
carriers of the expansion of the contract carrier by motor into the 
common carrier field as a result of the present nature of Interstate 
Commerce Commission regulation of motor contract carriers. © The 
subeommittee urges that Congress take steps to restrict the operations 
of contract carriers to those comparable to that of a substitution for 
private carriage and that contracts between shippers and contract car- 
riers be subjected to public regulation. The report further invites 
attention to what it considers to be the increasing competition that 
regulated carriers are receiving from private carriers by motor, with 
the resulting adverse competitive effects upon motor common carriers, 
particularly insofar as these effects arise from the Commission’s ad- 
ministration of commodity exemptions and leasing practices. The 
subeommittee strongly criticizes the practice of trip leasing in the motor 
earrier field, particularly with reference to the use of trip leasing in 
conjunction with operations conducted pursuant to the agricultural 
commodities exemption of Section 203 (b) of the Act. While the sub- 
committee does not take the position that leasing should be prohibited, 
it urges strongly that leasing practices be regulated by the Interstate 
Commerce Commission and expresses the hope that such regulations will 
soon be forthcoming. 

The report invites attention to the large number of dormant water 
carrier certificates now outstanding which it says is the result of ‘a lack 
of authority in the Commission under Part III, which it possesses under 
Parts IT and IV, to revoke such certificates or permits in whole or in 
part. 

Tn connection with the operation of contract carriers by water, the 
subcommittee finds that the present regulation of such carriers has 
given rise to problems similar to those under the regulation of contract 
carriers by motor in that the contract carriers have a competitive ‘ad- 
vantage over the regulated common carriers. The report suggests that 
contract carriers by water be subjected to regulations in a manner 
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similar to that recommended for contract carriers by motor, and further 
recommends that the Commission supervise water contract carrier 
operations to insure that their operations are conducted within the 
scope of their certificates. The subcommittee further recommends that 
in the field of rail and water rates, rail carriers should be free to 
compete rate-wise with water carriers so long as the rates proposed 
are compensatory on the ground that compensatory rates would not 
result in unfair or destructive competition but merely reflect an eco- 
nomie use of transportation facilities, in which the inherent advant- 
ages of each mode of transportation would be realized. In concluding 
its discussion of the disability of impartial regulation and the manner 
in which such regulation is to be achieved the subcommittee states that 
the prohibitions of the commodity clause which were inserted in the 
Interstate Commerce Act in 1906 when the railroads still held a virtual 
monopoly of transportation should be extended to the operations of 
motor carriers and water carriers in order to place the regulation of 
these forms of transportation on an equal basis, even though the sub- 
committee felt that at the present time there had been no evidence in- 
diecating any substantial abuse. 

The report urges that legislative and administrative bodies having 
to do with the drafting and administration of economic regulation of 
transportation be governed by two principles: first, that competing 
carriers ,in any given competitive area, must be subjected to or exempt- 
ed from restrictive regulation with complete impartiality and uni- 
formity: and second, that each type of transportation should only be 
regulated to the minimum extent necessary. An overriding considera- 
tion in the application of these two principles is that such regulation 
should be administered in the light of the welfare of the transporta- 
tion industry as a whole and not in the light of the interests of any 
particular segment thereof. 

Part IV of the report discusses federal aids to the national land 
and water transportation, setting out in detail the federal expenditures 
in aid of inland harbors, rivers and waterways. The subcommittee 
takes the view that the assistance given to inland waterways in develop- 
ing them as transportation media and as aids to national defense have 
accomplished their purpose to a substantial degree at the expense 
of other forms of surface transportation and that if the federal sub- 
sidvy to waterways were eliminated the national transportation system 
as a whole would benefit thereby. In pursuance of this program the 
subeommittee recommends the imposition of fair user charges for the 
use of facilities provided by the federal government and recommends 
that the problem of determination of such charges receive early atten- 
tion. The same thesis is urged with reference to federal aid to high- 
way transportation and asks that studies be instituted to assess a 
proper measure of charges for highway use. 

The progress report devotes a section to the discussion of particular 
problems confronting the country’s railroads today. These problems 
include those of maintaining a proper relationship between railroad 
revenues and railroad expenses in the light of rising operating costs 
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and suggests that a return on investment of 4.76% is necessary for 
railroads to maintain their financial stability. While giving railroad 
management credit for improvement in operating and managerial effici- 
eney, the subcommittee feels that the tendency of the Interstate Com- 
merce Commission to substitute its own judgment for that of manage- 
ment has tended to discourage managerial initiative. In discussing 
specifically the problem of operating revenues the subcommittee points 
out the losses incurred in handling so-called head-end traffic, consisting 
of mail, express, baggage and milk. The subcommittee disagrees with 
the contention made at the hearings that elimination of all nonprofit- 
able passenger train service would increase net operating income in an 
amount equal to current passenger train losses, and it does not sub- 
scribe to the belief that passenger train losses are otherwise incurable. 
In anv event, the subcommittee states, a severe reduction in passenger 
train service would only serve to shift the burden of much of this loss 
to freight operations. The report suggests that the Interstate Com- 
meree Commission be given power to authorize abandonment of un- 
profitable intrastate passenger train service, but offers no suggestion as 
to the solution of the problem of commuter traffic losses except to urge 
joint efforts between railroad and local governments, with a view to ob- 
taining more liberal tax and rate treatment. As to the federal transporta- 
tion excise tax, while the subcommittee recognizes that the govern: 
ment’s need for revenue makes the repeal of this tax impossible, it feels 
that it is now discriminatory in that it applies to for-hire carriage but 
not to private carriers. 

Tn the field of rate making, the progress report cites the lag be- 
tween the time when need for additional revenue becomes apparent to 
rail carriers and the time when such rate increases are finally put into 
effect. It raises, as a suggestion, that possibly the jurisdiction of the 
Commission over railroad rates should be modified so as to leave a 
greater part of rate determination to managerial discretion. 

Tn conclusion, the subcommittee report finds that the congressional 
aim of the development and preservation of a strong, well-balanced 
transportation svstem has not failed of attainment because of any 
major defect in congressional policy but has not been achieved only 
because ‘‘actions of Congress and of the Commission have been taken 
in disregard of essential elements of the national transportation 
poliev’’. 





BOOK REVIEW 


Davis on Administrative Law. By Kenneth Culp Davis. St. Paul, Minn.: West 
Publishing Company. 1951. 1024 pages, $8.00 per copy. 


This text on current principles of administrative law was originally 
designed as a hornbook on the assumption that the present state of ad- 
ministrative law in this country permitted a body of legal principles 
to be set out in relatively dogmatic form. However, the author admits 
that this objective was not possible of realization in view of the unsettled 
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state of many aspects of this branch of legal activity. In part, this 
failure has been due to the extremely rapid growth, both in scope and 
in complexity, of the administrative process resulting from the ever- 
broadening area of economic activity subject to governmental regula- 
tion. The economic problems of our age, and the urgent need for alle- 
viating them in part, at least, through regulation have exceeded the 
ability of the law to provide a uniform procedure for handling these 
problems before administrative agencies. Not only has the growth of 
regulation been rapid, but the nature of the regulation has differed in 
different fields of economic activity so as to preclude any early codifica- 
tion of administrative law principles and procedures. 

The Administrative Procedure Act, enacted in 1946, was a large 
step forward toward this goal of uniformity of administrative procedure. 
However, as Interstate Commerce Commission Practitioners are only too 
well aware, this attempt at codification has led to further uncertainty 
in its initial applications. In the last year, for example, the Riss case 
(Riss & Co. v. United States, 341 U. S. 907) with its eryptie reversal 
of the District Court has caused grave doubts among practitioners and 
the Commission as to whether this decision reversed the District Court 
on the ground that the hearing examiner therein involved was not prop- 
erly qualified under the Administrative Procedure Act, or whether the 
District Court was reversed because of the participation in the case of 
a representative of the Bureau of Motor Carriers acting in the role of 
prosecutor. The Commission sought to resolve this dilemma in Cosgrove 
Extension—Western States, — M.C.C. —, decided Sept. 11, 1951 by 
construing the Supreme Court’s decision in the Riss ease only to apply 
to the presence at the hearing of a member of the Bureau of Motor 
Carriers acting in a prosecuting capacity and not at the failure of the 
examiner to be properly qualified and of opposing counsel to make 
proper objection thereto at the hearing. However, even this interpreta- 
tion was short-lived, for in the case of L. A. Tucker Truck Lines v. United 
States (E. D. Mo.) the District Court held that objections to the failure 
of an examiner to be properly qualified could be raised for the first 
time before the Court in a petition for review of the Commission’s 
decision. 

This text covers in detail the history of the Administrative process, 
the doctrine of delegation of powers, the nature and limitations upon 
administrative investigation, informal adjudications, the problems of 
interpretation, the administrative rule-making procedure and the adju- 
dication procedure of administrative bodies. The text goes on to discuss 
the subject of separation of functions, which has been codified to some 
extent by the Administrative Procedure Act, rules of evidence, official 
notices, findings, res judicata, and exhaustion of administrative remedies. 
This book is an excellent basic text for a course in administrative law, 
for which purpose it was originally designed. It is well documented 
with references to cases and legislative history and contains, as appen- 
dices, a table of cases and the text of the Administrative Procedure Act. 





Rail Transportation 
By A. Rea Wituiams, Editor 


D. T. A. APPOINTMENTS 
DTA Personnel Changes 


Defense Transport Administrator Knudson has appointed Elmer 
J. Stubbs as Director of the Railroad Transport Division, effective Octo- 
ber 15. Mr. Stubbs has been Assistant Vice President in the Operating 
Department of the Erie Railroad since September 15, 1950, and has 
been in the service of the Erie since 1913. 

The appointment of Morris Forgash, President of the United States 
Freight Company, as Consultant to the Administrator in the field of 
freight forwarding, was also announced. 

Appointment of V. J. Hirshauer as chief of the Materials Branch 
of the Defense Transport Administration’s Equipment and Materials 
Division was announced on October 3. This Division is headed by F. B. 
Robins, Director. Mr. Hirshauer, a resident of Baltimore, has spent 
22 years with the General Motors Corporation, holding various responi- 
ble supervisory positions in all phases of the automobile field of trans- 
portation. 

George N. Goad has been appointed Acting Director of the Railroad 


Transport Division of DTA to sueceed George H. Minchin, who resigned 
to return to his position as Senior Vice President in Charge of Operat- 
ing Department of the Santa Fe Railway. 





FINANCE MATTERS 
Missouri Pacific R. R. Reorganization 


On October 20, 1951, Senator MeMahon, for himself and several 
other senators, introduced S. Res. 229, to authorize the Senate Committee 
on Interstate and Foreign Commerce, or any subcommittee thereof, 
to make a full and complete study and, investigation with respect to the 
changed conditions affecting the earning power of the Missouri Pacific 
Railroad Company that have occurred in recent years, the present need 
for reorganization of the railroad, and other factors incident to the 
present reorganization proceedings. The resolution was referred to the 
Committee on Interstate and Foreign Commerce, but no action taken 
on it prior to the adjournment of Congress. 





N. Jj. & N. Y. R. R. Reorganization 


.. Examiner John L. Bradford has recommended that the New Jersey 
& New York Railroad now in bankruptey under Section 77 of the Bank- 
ruptey Act, be sold to the Erie Railroad for $1,500,000. The examiner 
said that internal reorganization is impossible at this time. He said 
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that the $1,500,000 plus other funds of the line would not be sufficient 
to meet unpaid administrative costs, but that the sale would be com- 


patible with the public interest as a means of winding up the affairs 
of the road. 





Florida East Coast Ry. Reorganization 


In Finance Docket No. 13170—Florida East Coast Railway Com- 
pany Reorganization, the Interstate Commerce Commission has issued 
its 6th Supplemental Report, dated October 25, 1951, further modifying 
and approving a plan of reorganization for the Florida East Coast 
Railway Company, and providing for its acquisition by the Atlantic 
Coast Line Railroad Company. The Commission declined to reduce the 
amount the Coast Line should pay for the Florida East Coast. 





FORMAL MATTERS 


Boston & Maine R. R. Commutation Fares 


The I. C. C. has authorized the Boston & Maine Railroad to increase 
interstate commutation fares by 66-2/3 per cent, which may be put into 
effect upon 5 days notice to the public. The Commission said the in- 
creases ‘‘can be expected to reduce to some extent the existing deficits 


incurred by the handling of this class of passengers.’’ 





Increased Rates Petition 


On October 19 the railroads petitioned the I. C. C. for authority 
to put in effect practically the full 15% rate increase requested last 
March. This would be an increase of approximately 7.2% above present 
levels for the country as a whole. In its decision of August 2, 1951, 
the Commission authorized an average increase of 6.6% for the country 
as a whole, being 9% in Eastern territory and 6% in Southern and 
Western territories. In the supplemental petition filed with the Com- 
mission, the railroads said operating expenses have gone up while reve- 
nues have gone dcwn. The Commission was told that despite the rate 
increases, the revenues of the railroads are insufficient to cover net 
operating expenses, rents, taxes and fixed charges; to make necessary 
capital improvements; to pay installments on existing equipment obli- 
gations and make down payments on necessary new equipment; and to 
pay dividends on any reasonable basis. 





Mississippi Intrastate Express Rates 


In Docket 30760—Mississipm Intrastate Express Rates and Charges, 
1951, the I. C. C. has issued an order dated October 8, 1951, directing 
the Railway Express Agency, Inc. to put in effect for intrastate trans- 
Portion in Mississippi rates and charges fixed by the Commission in its 
order of July 31, 1951, and to cease and desist, on November 15, 1951, 
the unjust discrimination found, in that report, to exist. 
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Railway Express Rates Increase 


The I.C.C. has authorized the Railway Express Agency, Inc. to 
increase its rates an average of 11%, effective on fifteen days notice. 
When the new rates go into effect the Agency can no longer charge 
the 20c per package surcharge which the Commission authorized last 
Spring as an interim revenue increase. The new rates represent less 
than half what the Agency requested. It is estimated the new rates will 
bring the Agency an additional $29,560,000 annually in revenue. 





Southern Railroads Passenger Fares 


The I. C. C. has authorized the Southern railroads to increase their 
passenger fares by 10 per cent. The fare increase had been sought 
by 27 railroads operating south of the Potomac and Ohio Rivers and 
east of the Mississippi. Basic one-way fares for sleeping and parlor 
cars will be increased from 3.5 cents to 3.85 cents a mile, and in coaches 
from 2.5 cents to 2.75 cents per mile. The railroads were also authoriz- 
ed to increase minimum one-way fares from 15 cents to 25 cents. 





Tap Line Case Order 


Division 3 of the I. C. C. has issued Seventeenth Supplemental 
Order in I & S Docket No. 11—The Tap Line Case, dated September 
13, 1951. The order provides: ‘‘That from and after August 28, 1951, 
the switching charges or divisions which may be paid to tap lines parties 
hereto by the trunk lines out of the rates on interstate shipments of 
lumber and forest products from points on said tap line shall not ex- 
ceed the following amounts, namely: 

‘‘For switching a distance of one mile or less from the junction 
$5.15 per car; over one mile and up to three miles from the junction 
$7.08 per car; on shipments from points over three miles and not 
more than 10 miles from the junction, 4.5 cents per 100 pounds; over 
10 miles and not more than 20 miles from the junction 6 cents per 
100 pounds; over 20 miles and not more than 40 miles from the junc- 
tion 8 cents per 100 pounds; and over 40 miles from the junction 9 
cents per 100 pounds.’’ 





LEGISLATION 
Administrative Procedure Act Amendment 
8. 1770, to amend the Administrative Procedure Act and elimi- 
nate certain exemptions therefrom, was passed by the Senate on Octo- 


ber 11th and sent to the House where it was referred to the Committee 
on the Judiciary. 





Anti-Racketeering Bill 


§. 1889, to further define the National Transportation Policy, 
known as the Anti-Racketeering bill, was passed by the Senate on 
October 1. 
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Bankruptcy Act Amendment 


H. R. 4693, amending Section 77 of the Bankruptcy Act with 
respect to trustee certificates for funds for safety equipment, was 
signed by President Truman on October 24, 1951. 





Transportation of Grain in Canadian Vessels 


H. R. 3436, authorizing vessels of Canadian registry to transport 
grain between United States ports on the Great Lakes during 1951, 
was passed by the Senate on October 1. The bill was passed by the 
House on August 20 and became Public Law 162 on October 10, 1951. 





Parcel Post Sizes and Weights 


8. 1335, reducing the maximum size and weight of parcel post 
shipments, was signed by President Truman on October 24, 1951. 





Railroad Retirement Act Study 


The Joint Congressional Committee for the study of the Railroad 
Retirement Act, pursuant to S. Cong. Res. 51—82nd Congress, has been 
named. The Speaker of the House has named Representatives Beck- 


worth of Texas, Harris of Arkansas and Wolverton of New Jersey. 
The Chairman of the Senate Committee on Labor and Public Welfare, 
Senator Murray, has named Senators Douglas of Illinois, Hill of Ala- 
bama and Morse of Oregon. 





MISCELLANEOUS 
Taxability of Railway Mail Pay 


Section 611 of the Revenue Act of 1951 reads as follows: 

‘‘(a) Notwithstanding section 42 of the Internal Revenue Code, 
mounts received, pursuant to an award under the order issued under 
the Railway Mail Pay Act of 1916 by the Interstate Commerce Com- 
nission on December 4, 1950, as compensation for the transportation 
of mail during 1950 and prior years shall be deemed to be income which 
ecrued in the taxable years in which the services to which such com- 
pensation relates were rendered. Nothwithstanding section 292 of 
such code, no interest shall be assessed or collected for any period prior 
to July 1, 1951, with respect to that part of any deficiency which the 
Secretary determines to be attributed to the inclusion of income in a 
taxable year by reason of the application of this section. Any deficiency 
attributable to the inclusion of income in any taxable year by reason 
if the application of this section may be assessed at any time prior 
to the expiration of the period for assessment with respect to the tax- 
ible year of the taxpayer which includes December 4, 1950, notwith- 
standing the provisions of section 275 of the Internal Revenue Code 


fr any other provision of law or rule of law which would otherwise 
Prevent such assessment. 
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*‘(b) Section 292 (relating to interest on deficiencies) is hereby 
amended by adding at the end thereof the following new subsection: 

‘**(d) With respect to any corporation entitled to receive pay- 
ment for the transportation of United States mail, if an award is retro- 
actively received for the transportation of United States mail, and if 
such award is required to be treated as income in the year or years in 
which the mail was carried, then, notwithstanding the provisions of 
subsection (a) of this section, no interest shall be due, with respect to 
any period prior to thirty days after such award is granted, for tax 
deficiencies resulting from the inclusion of such additional mail pay- 
ments retroactively.’’’ 





Railroad Retirement Tax 


The tax on employees and employers, under the Railroad Retire- 
ment Tax Act, increases to 6-14% beginning on January 1, 1952. This 
applies to the first $300 of compensation earned in any calendar month. 





RFC Rail Division Abolished 


RFC Administrator Symington has announced abolition of the 
Railroad Division and the transfer of its functions to the Office of 
Loans of the RFC. Mr. W. W. Sullivan, Director of the RFC Rail- 
road Division, is retiring. Mr. Symington said Mr. Sullivan ‘‘is 6 
years past the retirement age and has served the RFC well for many 
years. A former railroad official, he has been with the RFC since it 
was established and personally supervised nearly a billion dollars in 
railroad loans.’’ 

The RFC at one time had loans outstanding to 53 of the 128 Class 
I railroads of the country, but at the present time only 7 loans are 
outstanding. 





AAR Freight Loss and Damage Prevention Section 


The Board of Directors of the AAR has authorized the creation of 
a new Freight Loss and Damage Prevention Section. The new section 
will be headed by a full-time Director who will also be Chairman of 4 
new National Freight Loss and Damage Prevention Committee of 
twenty members. All prevention activities formerly carried on in 
other sections of the AAR will be concentrated in this section. The 
new section will be a part of the Operating-Transportation Division of 
the AAR, and have its headquarters in Chicago. 





AAR Motor Transport Division 


The organization meeting of the Committee to function as the 
Motor Transport Division of the AAR, which was recently reactivated 
by the Board of Directors, was held in Washington on October 10. 
The Committee elected E. R. Feldman, Acting Director, Competitive 
Transportation Research, AAR, as Chairman, and L. B. Young, A’ 
sistant to President, Southern Pacific Lines, as Vice-Chairman. 
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R. R. Tariff Research Group 


The personnel of the railroads’ Tariff Research Group has been 
completed with the appointment of Harry F. Sutter as the third mem- 
ber of the group. The other members are Charles 8. Baxter, Chair- 
man, and George W. Lupton, Jr. 





Civil Aeronautics Board to Separate Air Line Subsidies 
From Mail Pay 

The CAB announced on October 1 that henceforth it will reveal 
publicly the amount of subsidies airlines get in their Federal mail pay- 
ments. The so-called ‘‘Administrative separation’’ of service mail 
and subsidy mail payments to the airlines was put into effect by the 
CAB while Congress still pondered a bill to achieve the same result. 
The bill by Senator Edwin C. Johnson, Dem., Colo., was passed by the 
Senate and is before the House. 





STATISTICS 
Intercity Freight Traffic 


The following table, taken from ‘‘Monthly Comment on Trans- 
portation Statistics,’’ issued by the Bureau of Transport Economics 
and Statistics of the I. C. C., shows the volume of intercity freight 


traffic, in ton-miles, by carriers of transportation, for the year 1949- 
1950: 





Ton-miles % Ine. Percent of 
Transport Agency (billions) 1950 Annual Total 
1949 19501 over 
1949 1949 1950 





Railways, steam and 
electric, incl. mail 
and express 

Highways, for hire and 
private trucks 

Inland waterways, incl. 
Great Lakes 

Pipe lines (oil) 

Airways (domestic rev- 
enue service, incl. 
express and mail) 


Grand Total : 100.0 100.0 





1 Preliminary estimates. 


Airway ton-miles used in computing percentage totaled 306 million in 1950, and 
235 million in 1949. 


§ Represents about .03 of one percent in 1949, and .03 of one percent in 1950. 
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Passenger Traffic Statistics 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued Statement No. M-250, showing passenger traffic statistics of 
Class I steam railways for the first seven months of 1951, as compared 
with the same period of 1950. During the first seven months of 1951 
the passenger revenue for passengers carried in coaches increased 10% 
and for passengers carried in parlor and sleeping cars it increased 
19.6%. The number of revenue passengers carried in coaches increased 
1.1% and the number carried in parlor and sleeping cars increased 
20.7%. The revenue per passenger mile for passengers carried in 
coaches decreased 0.4% and for passengers carried in parlor and sleep- 
ing cars the decrease was 0.3%. 





Railway Employment 


Class I railways, excluding switching and terminal companies, had 
1,286,469 employees at the middle of September 1951, an increase of 
0.23% as compared with the middle of September 1950, and a decrease 
of 0.73% as compared with the middle of August 1951. 

Railway employment at the middle of September 1951 was 123% 
of the 1935-1939 average. 





Railroad Net Income 


Estimated net income of 131 Class I railroads in August 1951, 
after interest and rentals, amounted to $55,000,000 compared with 
$96,000,00 in the same month of 1950, according to reports filed by the 
carriers with the Bureau of Railway Economics of the AAR. Net 
income for the first eight months of 1951, after interest and rentals, was 
estimated at $326,000,000 compared with a net income of $372,000,000 
in the corresponding period of 1950. 

Class I railroads in August 1951 had a net railway operating in- 
come of $80,881,476 compared with $122,343,180 for the same month 
of 1950. The corresponding net railway operating income for the 
first eight months of 1951 totaled $513,636,133 compared with $556,- 
537,130 in the same period in 1950. 

















Motor Transportation 
By Harry E. Boot, Editor 
Attorney, American Trucking Associations, Inc. 





Canadian Supreme Court Questions Provincial Control Over 
International Motor Truck Transportation 


In a recent case of MacKenzie Bus Lines v. S. M. T. (Eastern) 
Ltd. the Canadian Supreme Court ruled that a Province cannot prevent 
an interprovincial or international truck or bus company from doing 
business within its boundaries. This decision is expected to settle a 
long-standing dispute on whether Ottawa or other Provinces have 
constitutional authority over such traffic. The MacKenzie Company 
claimed the Province had no authority to enforce a restriction against 
the Company’s picking up and discharging passengers within the 
Provinces, and claimed that under the British North American Act, only 
the Parliament of Canada can make laws affecting interprovincial and 
international highway traffic. It was argued that the Province’s Motor 
Carrier Act was not legal with respect to the MacKenzie operation. 

In 1949, S.M.T. Ltd., a licensed bus and truck operator in New 
Brunswick, sought an injunction to restrict MacKenzie Lines. It 
was claimed that MacKenzie’s operations were doing irreparable harm 
to §.M.T.’s business and an accounting was asked for fares received 
for the carriage of passengers within the Province of New Brunswick 
together with damages and costs. The case was heard before the 
Chancery Division of the Supreme Court of New Brunswick and this 
Court later referred two points of the case to the appellate division of 
the Supreme Court of New Brunswick. Specifically, the New Bruns- 
wick Appellate Division was asked if the operations of MacKenzie Bus 
Lines within New Brunswick were subject to Provincial statutes and 
the Court decided this in the affirmative. This point was then ap- 
pealed to the Supreme Court of Canada. The Federal Government, 
the Canadian Pacific Railways and the Canadian National Railways 
appeared in support of MacKenzie, but the Provincial Governments of 
Ontario, Quebec, Nova Scotia, New Brunswick, British Columbia, 
—— and Prince Edward Island appeared in support of §8.M.T. 

td. 

Argument before the Supreme Court centered on Section 92, Sub- 
section 10 of the British North American Act. 

The Federal Government claimed that a Bus Line running across 
provincial borders was a ‘‘workable undertaking’’ as specified in the 
Act and connects more than one Province; therefore, under the British 
North American Act, its operation was excluded from Provincial juris- 
diction. On the other hand, the Provinces claimed that the bus and 
truck line is not a physical connection between Provinces such as a 
railroad track. The Supreme Court did not answer directly either 
one of these contentions but did rule that it was not within the power 
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of the Province of New Brunswick to restrict MacKenzie Bus Lines 
from bringing passengers into the Province and permitting them to 
discharge or pick up passengers in the Provinces and carrying them to 
points outside. 

If this case is not appealed to the Privy Council, the question of 
use of Canadian highways by American interstate operators may soon 
be solved. Except during several recent emergencies, motor carriers 
from the United States have not been able to use Canadian highways 
as a short cut from Detroit to New York. 





Motor Carrier Applications for Transporting Explosives and 
Munitions Draws Protests From Many 


Hearings which are estimated to last from three to six weeks were 
started in Chicago in connection with 50 motor carrier applications 
for rights to transport explosives and munitions. Protesting these ap- 
plications are the railroads, motorist groups and State Highway Offici- 
als. The first case to be considered was the Riss case, and has formed 
a focal point in consideration of the question of whether motor car- 
riers should be permitted to haul explosives. The Riss case is docket- 
ed as MC-200 (Sub. No. 84). Approximately 50 other similar applica- 
tions are involved in a consolidated docket No. MC-35628 (Sub. No. 
170) which bears on the same issue. Presentation of testimony for 
Riss ran for an entire week and it is expected to be followed by evidence 
presented by the railroad attorneys. 

In matters of this kind involving applications for operating 
authority by motor carriers and protests against the granting of such 
authority by other motor carriers, the American Trucking Associa- 
tions, Ine. ordinarily takes no part. In an opening statement before 
the Examiner, A.T.A.’s attorney stated: ‘‘We sense in this proceed- 
ing an effort on the part of some of the protestants to convert what 
should be an ordinary application case into what amounts to a general 
investigation to determine whether any motor carrier—not just the 
applicant involved in these proceedings—should be allowed to transport 
explosives and munitions. * * * We take no position in support of or 
against any of the several applicants pending in these dockets.’’ 

The American Automobile Association recently in its annual meet- 
ing in Kansas City announced that it will strongly oppose grants of 
explosives operating authority to motor carriers. 

At a recent meeting of the American Association of State High- 
way Officials, a resolution was adopted unequivocally opposing grants 
by the Interstate Commerce Commission of any ‘‘continuing authority” 
to motor carriers for transportation of dangerous explosives, ammuni- 
tion and component parts. Neither of the above resolutions indicated 
that any factual data had been studied before the resolutions were 
passed. On the other hand, the Secretary of the Navy, Dan A. Kim- 
ball, in addressing a recent A.T.A. annual convention in Chicago 
termed trucks vital in the hauling of explosives, and added that such 
freight can be carried as safely by truck as by ‘‘any other manner.” 
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Southern Motor Carriers to Clear “Over Freight’’ on 
Their Truck Lines 


At a recent meeting of the Freight Claim Forum of the Southern 
Motor Carrier Rate Conference, participating trucking concerns went 
on record to exhaust all means at their disposal in an attempt to clear 
“over freight’’ in their individual operations. A resolution was adopt- 
ed and designed to eliminate the troublesome problems of over freight 
in Southern territory, and the carriers agreed to take two specific steps: 


1. If after all efforts to clear overages on their own line have failed, 
they will use a form letter to notify both consignee and consignor 
as well as all known connecting carriers, and 


. If no results are obtained and the overage remains outstanding, 
they will report a complete description of the overfreight without 
reservations to the Southern Motor Carriers Rate Conference for 
publication in a special bulletin issued monthly. 


Between now and December 1, the carriers agreed to try to clear up 
all O. S. and D. freight possible, and at that time a physical inventory 
of all over freight more than two weeks old will be made and a report 
given to the shipper and consignee showing all marks on the cartons by 
use of the recommended form letter. 





1.C.C. Upholds Private Carrier Status of Burlington Mills 


The I.C.C. recently confirmed a prior report of Division 5 holding 
that Burlington Mills Corporation is entitled to the status of a private 
earrier subject only to the safety provisions of the Commission. This 
decision followed rehearing and reargument, in which every effort was 
made to upset the original finding of Division 5 in the Burlington 
ease. Appearing in support of the Burlington Mills were the Private 
Carrier Conference of A.T.A., the National Traffic League, National 
Council of Private Motor Truck Owners, Georgia-Alabama Textile 
Traffic Association, Alabama Cotton Manufacturers Association, Cotton 
Manufacturers Association of Georgia, Central Territory Traffic Con- 
ference, and National Textile Traffic Bureau. 

In discussing the manufacturing and transportation operations of 
Burlington Mills, the Commission stated: ‘‘Burlington’s transporta- 
tion department is divided into two sections, one of which deals with 
the for-hire transportation which is used and the other has charge of 
the operation of Burlington’s own vehicles. The foremost section is 
similar to the Industrial Traffic department of any large commercial 
concern. The latter had under its jurisdiction on March 1, 1950, 333 
pieces of motor vehicle equipment, consisting of 13 pick-up trucks, 69 
straight trucks, and 105 tractors, 136 semi-trailers and in addition 5 
tractors which were leased from W. N. Griffith Truck Company.”’ 

Burlington’s officers asserted that they had no intention to profit 
from the transportation performed by its vehicles, but only to utilize 
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such vehicles in the most efficient manner possible in the furtherance 
of the smooth operation of its plants. Burlington regards the trans- 
portation department as just another department necessary to the 
efficient manufacture and distribution of textiles. The Commission 
noted that the transportation of inbound raw materials by Burlington 
accounts for only 30% of its overall use of its own vehicles, and only 
part of such materials are bought on contracts which provide for the 
transportation allowance. The Commission stated: ‘‘It cannot be said 
that Burlington operates such vehicles for the purpose of profiting from 
the transportation as such.’’ 





Freight Forwarder Regulation 
By Gites Morrow, Editor 


General Counsel, Freight Forwarders Institute 


Freight Forwarder Consultant on Defense 
Transport Administration Staff 


Defense Transport Administrator James K. Knudson has announced 
that Mr. Morris Forgash has been appointed as Consultant to the Ad- 
ministrator in the field of freight forwarding, effective as of October 
15, 1951. 

Mr. Forgash is President of the United States Freight Company, 
a holding company for several corporations, including the Universal 
Carloading and Distributing Company of which he is also President. 


He is also Chairman of the Board of Governors of the Freight For- 
warders Institute. 





Two Applicants Held to be Freight Forwarders and Not 
Exempt as Shippers’ Agents 


Affirming prior findings of Division 4, the I.C.C. has held that two 
New York companies, Vendors Consolidating Company, Inc. (FF-150) 
and George M. Hopke d/b/a Metropolitan Pool Car Associates, are 
freight forwarders subject to part IV of the Act, and not shippers’ 
agents within the meaning of Section 402(c)(2) of the Act as claimed 
by the applicants. The reports were issued October 1, 1951, but orders 
were withheld pending a further hearing on the question of what, if 
any, authority should be issued to the applicants. 

Each of the applicants claimed exemption from part IV, and main- 
tained that it is not a freight forwarder because of alleged failure to 
(1) hold out the services to the general public, (2) perform or provide 
for break-bulk and distribution, and (3) assume responsibility for 
transportation. 


Dealing with these three questions, the Commission said, in the 
Vendors case: 


‘*Unquestionably, it holds itself out to substantial segments of the 
public to assemble and consolidate less-carload shipments at New 
York and makes available to its patrons a service which contem- 
plates the movement of less-carload shipments from New York to 
destination points at carload rates, plus applicant’s charges for 
consolidation. Vendors does not deny that to obtain store-door 
delivery a consignor needs only to tender property to it at New 
York with a document indicating the consignee and its address. 
If it appears, therefore, that applicant provides for break-bulk and 
distribution service it would follow that Vendors holds itself out 
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to and does provide for a complete transportation service. As 
noted, applicant selects the distributors and furnishes them with 
instructions to follow in making delivery of goods to consignees; 
prepares freight bills and distribution manifests covering each 
shipment, which are furnished to and used by the distributors in 
effecting distribution; and receives from distributors reports per- 
taining to the disposition of all shipments received at destination 
for break-bulk and distribution. From these facts it is apparent 
that applicant’s interest in shipments consolidated by it does not 
end when cars are dispatched to distributors. To the contrary, 
it appears that Vendors makes all arrangements for the physical 
movement and delivery of shipments to consignees; that it is un- 
necessary for consignors to intervene at any point in the course 
of the transportation subsequent to turning over shipments to 
applicant; and that shippers look to Vendors and depend upon it 
to provide for a complete transportation service, including break- 
bulk and distribution at destination. 


**As hereinbefore indicated, applicant’s service is held out to, 
and performed for, the general public. As a consequence thereof, it 
must be held to have assumed the burden incident thereto, among 
which is responsibility to the shipper for the safe transportation 
of its property. R.7.C. Term. Corp. Freight Forwarder Applica- 
tion, 265 1.C.C. 641, 643.”’ 


Commissioners Mahaffie and Aitchison dissented in the Hopke case, 
and Commissioner Alldredge dissented in both cases. 





John Cunningham Leaves 1.C.C. to Join D.T.A. Staff 


Effective October 30, 1951, John Cunningham, who for a number 
of years has been an Examiner in the I.C.C. Bureau of Water Carriers 
and Freight Forwarders, has joined the staff of Defense Transport Ad- 
ministrator James K. Knudson as Information Officer of DTA. Mr. 
Cunningham succeeds Charles S. Baxter who resigned to become Chair- 
man of the Railroads’ Tariff Research Group. 





Water Transportation 


By Ricuarp H. Specker, Editor 


Executive Vice-President, National Water Carriers Association, Inc. 


Scrap Rails, Southern Ports to Chicago 
Reduced Rail Rates Ordered Canceled 


By report and order dated October 19, 1951, in I. & 8. Docket No. 
5831, the Interstate Commerce Commission has found that proposed 
reduced import rates on iron and steel rails from southern ports to 
Chicago, Ill. are not shown to be just and reasonable, and has ordered 
the rates canceled. 

By a schedule filed to become effective August 20, 1950, respondent 
railroads proposed to establish reduced import rates on old iron or steel 
rails, not suitable for relaying, in carloads, from Gulf of Mexico and 
south Atlantic ports, and from south Florida ports, to Chicago, Ill. 
Upon protest filed by the Waterways Freight Bureau on behalf of 
numerous barge lines, the operation of the schedules was suspended. 

The Commission states in its report: ‘‘Serap rails, of the kind here 
considered, are sold on a competitive market. The overall cost of de- 
livery is taken into consideration in determining the destination. The 
proposed rate exceeds by only about 30 cents per ton the lowest cost by 
barge. The record is convincing that such a narrow differential would 
effectively eliminate water competition.’’ 

The Commission cited the decision in Scrap Iron, New Orleans, 
Mobile to St. Louis, Chicago, 272 I.C.C. 781, wherein Division 2 said: 

‘While the suspended rates have been shown to be reasonably 
compensatory, there is still a question as to whether they may be re- 
garded as unreasonably low, in violation of section 1, construed in the 
light of the national transportation policy declared by the Congress. 
All Freight from Eastern Ports to the South, 245 1.C.C. 207, 251 I.C.C. 
361. In the proceeding cited the Commission said: 


The Transportation Act of 1940 imposes on us the duty to scrutinize 
rates purportedly made on the out-of-pocket cost or minimum-rate 
theory to meet alleged competition and to reject them even if they 
yield something above all costs when they are less than prevailing 
reasonable rates prescribed by us, in the absence of proof that they 
are required to meet the compelling competition, and that they will 
not foster unsound economic conditions in transportation among the 
several carriers or otherwise contravene the policy declared by the 
Congress in the ‘national transportation policy.’ In the absence of 
convincing evidence that special rates are justified by the facts and 
circumstances in particular situations, every rate should bear its 
fair share of the transportation burden. 
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‘*The rate of $7 on serap iron from New Orleans to Chicago there 
proposed by the rail carriers to meet barge competition was 60 cents 


over the total charges by barge, and the approved rate was $1.60 over the 
cost by barge.’’ 





The Callanan Road Improvement Company 
Towage Service 


By report and order in Docket No. W-103, the Commission has 
found that The Callanan Road Improvement Co., of South Bethlehem, 
N. Y., (successor in interest to Joseph R. Hutton) is engaged in the 
performance of towage service without appropriate authority, and that 
rates, charges, and allowances made by it to shippers for the use of their 
own scows in the performance of towage are unlawful. 

The Callanan Road Improvement Company is authorized to operate 
as a common carrier by water, by self-propelled and by non-self-propelled 
vessels with the use of separate towing vessels, in the transportation 
of commodities generally between points within the limits of New York 
Harbor, as defined in Ex Parte No. 140, and points along the Hudson 
River below and including Waterford, N. Y. 

The facts related do not differ materially from those in Dizie 
Carriers, Inc., Rates and Allowances, 278 I.C.C. 417, wherein it was 
found that the transportation concerned was a towage service. The 
report states that Callanan, while contrasting the circumstances in the 
two proceedings by an erroneous interpretation of the facts and findings 
in the Dixie case, contends that by reason of section 314 of the Act it is 
permitted to make allowances for the use of the shippers’ scows in the 
performance of a freighting service, citing Campbell Transp. Co. Common 
Carrier Application, 260 I.C.C. 107, 110. Therein, division 4 found 
that a carrier authorized to engage in the transportation of commodi- 
ties generally by non-self-propelled vessels with the use of separate 
towing vessels is not prohibited from using shippers’ barges as a part 
of its equipment in performing a complete freighting service, provided 
the arrangements for such use are reasonable and otherwise lawful. 

In this case, however, Division 4 finds that ‘‘the conclusion is in- 
escapable that the petitioner does not and may not utilize shippers’ 
scows as a part of its own equipment, from which it follows that the 
transportation performed by the petitioner in connection with the move- 
ment of freight in shippers’ scows constitutes a towage service.”’ 

The report continues: ‘‘As stated by Division 2 in the Dizie case, 
the carriers whose certificates or permits do not specifically authorize 
them to perform the service of towage are without authority to engage in 
such service. On the record before us, we must find that since the peti- 
tioner has no authority for the maintenance of rates, charges, or allow- 
ances, such as those published in its tariff I.C.C. No. 2, applicable to 
towage, such rates, charges, and allowances should be canceled.’’ 
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Magco Towing Co., Inc. 
Certificate of Exemption 


By order dated October 17, 1951, in Docket No. W-1032, the Com- 
mission has granted Magco Towing Co., Inc., of Houston, Texas, a cer- 
tificate of exemption from the provisions of Part III of the Interstate 
Commerce Act insofar as it performs transportation by water for the 
Magnet Cove Barium Corporation, which holds all of the voting stock 
of the towing carrier. 





Gulf-Canal Lines, Inc. 
Extension of Operation 


Gulf-Canal Lines, Inc. has filed with the Commission a motion to 
dismiss its application in Docket No. W-923, Sub. No. 2, on the grounds 
that it now holds the authority sought. Gulf-Canal has asked the Com- 
mission for authority to extend its present operations to Harlingen 
Harbor and to use the Gulf Intracostal Waterway from Corpus Christi, 
Tex. to Brownsville, Tex. The motion states that in its present certifi- 
cate it is to be ‘‘especially noted that the applicant is authorized to use 
the Gulf of Mexico Coast from Corpus Christi to Brownsville, Tex. 
inclusive ; also connecting ship channels and tributary waterways except 
the Mississippi River System above new Orleans, La., and the Trinity 
River above Liberty, Tex.’’ This present authority, applicant contends, 
authorizes it to serve the points requested. 





John I. Hay Company 
Application for Extension 


By application filed October 26, 1951, in Docket No. W-498, Sub. 
No. 6, John I. Hay Company seeks authority to extend its present towage 
operations from the existing terminus on the Gulf Intracostal Waterway 
at Port Arthur, Tex., to include the Gulf Intracostal Waterway and 
connecting waterways from Port Arthur to and including Brownsville, 
Tex. Applicant seeks authority to perform general towage between 
and to serve all ports and points described above, and between such 
ports and points, on the one hand, and ports and points now served by 
applicant, on the other. 





Waterman Steamship Corp. 
Application for Exemption 


By application dated October 1, 1951, in Docket No. W-388, Sub. 
No. 5, Waterman Steamship Corp. requests the Commission to make a 
finding that the application of the requirements of Part III of the Act 
to the transportation of passengers by Waterman (1) between U. 8S. 
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ports in the Gulf of Mexico via Puerto Rico, and (2) between U. §. 
ports on the Pacific coast and U. S. ports on the Gulf of Mexico via 
Puerto Rico, is not necessary to carry out the national transportation 
policy declared in the Act, and to issue an order exempting such opera- 
tions from the requirements of Part ITI. 





Seatrain Lines, Inc. 
Application for Temporary Authority 


By application in Docket No. W-543, Sub. No. 2, filed October 15, 
1951, Seatrain Lines, Inc. has requested authority to institute tempo- 
rary operations between New York and Savannah, Ga. The application 
states that there is an immediate and urgent need for common carrier 
water service from and to points within territories having no carrier 
service capable of meeting such need, the said service to be operated 
between the ports of New York and Savannah in the transportation of 
commodities generally originating or terminating within Official terri- 
tory and originating or terminating at points in Southern territory 
moving via said ports. 

At the request of the applicants, with the filing of the above appli- 
cation, the Commission has dismissed the application of Seatrain Lines, 
Ine. and Ocean Steamship Company of Savannah for authority to the 
former to purchase the operating rights of the latter. 





St. Lawrence Seaway 


Chairman Buckley, of the House Committee on Public Works, in- 
formed committee members on October 11, 1951 that no meeting on the 
St. Lawrence Seaway legislation will be called until after the next 
session of Congress convenes in January. This announcement was made 
following three days of hearings by the committee on the Blatnik 
resolution (H.J. Res. 337), approving U.S.-Canadian agreement relating 
to the development of the resources of the Great Lakes-St. Lawrence 
Basin for security purposes. 





Water Carriers—Statistics 


The Commission’s Bureau of Transport Economics and Statistics 
has issued Statement No. Q-650, showing revenue and traffic of carriers 
by water for the second quarter of 1950, as compared with the same 
period in 1950. During the second quarter of 1951, the freight revenue 
of these carriers amounted to $68,459,397 as compared with $63,743,429 
during the second quarter of 1950, an increase of 7.4%. The passenger 
revenue for the second quarter of 1951 amounted to $2,703,802 as com- 
pared with $3,090,703 for the same period last year, a decrease of 12.5%. 
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Export Grain From Buffalo to New York 
Effective Date Postponed 


The effective date of the Commission’s order in I. & S. Docket No. 
5641, Export Grain from Buffalo to New York, dated May 4, 1950, and 
subsequently modified, has been indefinitely postponed pending determi- 
nation of the appeal to the Supreme Court of the United States. A 
decision of the United States District Court for the District of Massachu- 


setts, dated July 30, 1951, held the Commission’s order in the proceed- 
ings invalid. 





Cotton Linters, Texas to Texas & La. Gulf Ports 


Ex Parte Increases to Ports 

By report and order dated October 15, 1951, the Commission, by 
Division 2, has found that proposed increased commodity rail rates on 
cotton linters, second-cut cotton linters, motes, and cottonseed hull fibre 
or shavings, in carloads, from points in Texas to Texas and Louisiana 
Gulf ports, when for coastwise movement beyond, are not shown to be 
just and reasonable, and ordered the proceedings discontinued. 

The Commission’s report, issued in I. & S. No. 5785, states that the 
proposed rates would have the effect of reducing, and in some instances, 


eliminating, the differentials in favor of rail-and-water shipments as 
compared to all-rail rates to eastern ports and eastern interior points, 
and thus would threaten the water movements. 
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0. Regulation 
06. Commission Jurisdiction. 


An Interstate shipment reconsigned at destination to another point in the same 
state continues in interstate commerce during the intrastate movement between 
point of reconsignment and ultimate destination. MC-3615I, Sub 31, Jenkins Trans- 
portation Extension—Tilton, not to be printed, Oct. 9, 1951, Div. 5. 

The — by a carrier controlled by persons in control of another motor 
carrier of interstate rights from a third carrier is a matter ere Pyt approval 
of the Commission under Section 5, citing 39 M. C. C. 620. MC-F-5006, Hughes 
ag te gue (Portion)—Hughes Transportation, not to be printed, 
Oct. 12, , Div. 4. 


07. Administrative Procedure. 


Reference at the hearing by an applicant to reports made to the Commission 
is not satisfactory proof of applicant’s financial ability where copies or excerpts 
thereof were not offered in evidence. MC-60580, Sub 15, Highway Express Lines 
Extensions—Road Sh 951, Div. 5 


Div. 5. 

The requirement that an exhibit purporting to be an abstract of shipments be 
supported by original documents is necessary to preclude the introduction of spurious 
evidence, citing 32 M. C. C. 60, and an exhibit not so supported will be treated as 
unsubstantiated allegations. Evidence of shipments handled by applicant in equip- 
ment leased to other carriers and moving under latter’s rights may be considered 
only in support of applicant’s fitness and as proof of traffic flow between involved 
points and not as proof of need for service, citing 51 M. C. C. 253. MC-52452, 
Sub 2, Geipe Van Lines Extension—Texas, not to be printed, Oct. 17, 1951, Div. 5. 

ym by reference of portions of record in other proceedings and the 
filing of late-filed exhibits pursuant to Rule 82 must be pursuant to permission 
sought and granted at the Yr : The Commission’s power to take official notice 
does not extend to records in other proceedings, distinguishing 327 U. S. 515, but 
it may take official notice of special knowledge acquired in administering Part II, 
citing 262 I. C. C. 43. MC-108473, Sub 2, St. Johnsbury Trucking Co. Extension— 
Heavy Hauling, i ies , Oct. 8, 1951, Div. 5. 

_. The introduction of freight bills by a person lacking personal knowledge of the 
identity of the bills or of the payment of the charges will not be. permitted as 
competent proof that the complainant paid or bore the charges complained of, citing 
206 I. C. C. 313, but proof may be supplied y complainant in .affidavit form, 
No. 30675, Motor Power Equipment Co. v. C. & N. W. Ry. Co., ........ iLe® ae ‘ 
Sept. 28, 1951, Div. 3. 


10. Carriers 
11. Types of Carriers. 


The type of service known as “heavy hauling” is identified not alone by the 
use of “special equipment” but also by other physical operations and activities 
necessary to handling extremely heavy and unwieldy articles, such.as rigging, dis- 
mantling, assembling and other accessorial service incidental and indispensable to 
the physical transportation. “Heavy haulers” are carriers that devote their trans- 
portation to articles which, because of size or weight, require “special equipment” 
and feature (1) the ability and holding-out to transport any large or heavy article 
almost wholly without regard to size, weight, or. difficulty-of loading; (2) the use 
and availability of loading devices and rigging services; and (3) the use of specially 
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constructed or equipped vehicles. The exception of commodities which, by reason 
of size or weight, require special equipment in a certificate is to prevent the appli- 
cant from performing a heavy hauling service but does not prevent the carrier from 
using mechanical equipment for loading, unloading or handling of freight, but does 
apply to vehicles rp to load, handle, or —— articles of exceptional size, 
ape or weight. MC-108473, Sub 2, St. Johnsbury Trucking Co. Extension—Heavy 

; 23d, ae , Oct. 8, 1951, Div. 5. 


13. Carrier Status. 


Where applicants purchase sand only after receipt of an order and in an amount 
equal to that desired by consignee, and where applicant’s assets consist largely of 
motor vehicles, primary business is that of transportation, requiring authority. 
2 igh ~ , Dayboff Extension—Hagerstown, not to be printed, Sept. 26, 

, Div. 5. 

Where applicant receives orders for cement and building materials, purchases 
them at distant points and transports them for resale at a — computed by adding 
to the purchase price the cost of transportation and handling and a commission or 
profit, transportation is that of a private carrier, citing 42 M. C. C. 193, 51 M. CC. 
=. , — : 473, Frebner Common Carrier Application, not to be printed, Oct. 9, 

, Div. 

The essential characteristic of a bona fide taxicab service referred to in Sec. 


b)(2). MC-112299, Dulgerian Common Carrier Application, 


t. 5, 1951, Div. 5 


the 


15. Corporate Organization. 


While the creation of separate corporate entitles to hold title to equipment and 
property for lease to operating affiliates is common and may have tax advantages, 
such a device will not be approved by the Commission in a section 5 proceeding, 
since separation of carrier properties from carrier operations divides responsibility 
for maintaining continuous and adequate service, creates opportunity for concealing 
or diverting earnings, increases accounting work and costs, and is not consonant 
with policy of corporate simplification, citing 56 M. C. C. 607. MC-F-3633, Auto- 
oo oy Pe (Portion)—Central States Transit Lines, not to be printed, 

t. 12, ; v. 4. 
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16. Corporate Reorganization. 


Authority to solicit assents from holders of certificates of deposit and to act for 
such assenting bondholders pursuant to deposit agreement extended. F. D. 9918, 
Missouri Pacific R. Co. Reorganization, not to be printed, Sept. 25, 1951, Div. 4. 

To be entitled to compensation for services out of the debtor’s estate, the 
services performed must have been of direct benefit to the debtor and such compen- 
sation will not be allowed for services in connection with ners the pore ation 
of one group of creditors at the expense of another, citing 132 F. 2d 665, 668; 171 
F. 2d 4 . F. D. 9918, Missouri Pacific R. Co. Reorganization, not to be 
printed, Oct. 1, 1951, Commission. 


20. Franchises 
21. Necessity. 


In each proceeding involving public convenience and necessity the Commission 
is bound to consider (1) whether the proposed operation will serve a useful public 
purpose, responsive to a public demand or need, (2) whether this purpose can and 
will be served as well by existing carriers and (3) whether the proposed operation 
will impair the operations of existing carriers contrary to the public interest. 
MC-106450, Sub 5, Atlas Moving & Storage Co. eteution—Alenaiald, not to be 
printed, Oct. 11, 1951, Div. 5. 

Non-scheduled door-to-door sedan service is a special type of operation differin 
materially from that performed by regular bus carriers, and the public is entitl 
to an adequate service of this type upon a showing of need therefor. MC-112086, 
Bersuch Common Carrier Application, not to be printed, Oct. 12, 1951, Div. 5. 

The Commission has frequently authorized motor carrier service where the 
supporting shippers are required to look to carriers located at substantial distances 
from their shipping points for service, citing 51 M. C. C. 805. While necessity 
does not exist unless the inconvenience amounts to an unreasonable burden on the 
community, citing 44 M. C. C. 823, 46 M. C. C. 333, to require shippers to obtain 
short-haul transportation from a carrier located more than 100 miles away con- 
stitutes such an unreasonable burden. MC-]08473, Sub 2, St. ow Trucking 
Co. Extension—Heavy Hauling, me. <. G, «x... , Oct. 8, 1951, Div. 5. 

The mere fact that a shipper makes emergency shipments of its products does 
not establish its need for additional service especially when the volume is not of 
record, nor does shipper’s use of private carriage indicate need for new service. 
MC-111439, Tel-Radio Transport Corp. Contract Carrier Application, 

Oct. 1, 1951, Commission. . 

_ Since shippers have remedies under the Act where rates are excessive, a shipper’s 
dissatisfaction with prevailing rates is not a proper basis for authorizing additional 
motor carrier service. MC-112101, Williams Contract Carrier Application, not to be 
printed, Oct. 3, 1951, Div. 5. ke . 

Granted. MC-111194, Warren Common Carrier Application, not to be printed, 
Sept. 21, 1951, Div. 5. 


DENIED FOR FAILURE OF PROOF 


0 oe 12231, Milkie Contract Carrier Application, not to be printed, Oct. 17, 1951, 


v. 5. 
Dj : he 11917, Sims Contract Carrier Application, not to be printed, Oct. 11, 1951, 


iv. 5. 
MC-111788, West York Coach Lines Common Carrier Application, 
, Oct. 1, 1951, Commission. 
_ MC-11987, All American Transports Common Carrier Application, not to be 
printed, Oct. 4, 1951, Div. 5. 
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22. Quality. 


With some exceptions, it has not been the Commission’s — in the past to 
restrict motor carriers of refrigerated commodities to a specia e of motor-vehicle 
equipment, or to vehicles equipped for protection against heat and cold. MC-108207, 
Sub 1, Frozen Food Express Common Carrier Application, not to be printed, 
Oct. 12, 1951, Div 

The authority to transport manufactured paper products does not_ include 
authority to transport — as such, citing 52 M. C. C. 646, 649. ag og Sub 3, 
Eichelberger Extension—New York, not to be printed, Oct. 17, 1951, 5. 

A water carrier with authority to transport commodities in er ae or 
chartered by it is not authorized to make allowances to shippers for transportation 
in scows furnished by the latter since this constitutes unauthorized towage, _— 
278 I. C. C. 417. W-103, Hutton Contract Carrier Application, L  <% 

Oct. 18, 1951, Div. 4. 

The movement of bus chassis under their own power to plant of body manv- 
facturer 67 miles away for mounting of body and return to chassis manufacturer's 
plant for final testing and adjustment is part of an “interplant shuttling” in private 
carriage and is not an initial movement, citing 46 M. C. C. 726, 49 M. C. C 
MC-73449, Sub 38, Central Truckaway System Extension, 5s. bn oee* scan ; 
Oct. 3, 1951, Div. 5. 

Where irregular-route carrier’s operations conducted in good faith have, in the 
light of the Brady Case, 47 M. C. C. 23, been regular route operations, correspondin 
regular route and off-route point authority granted. MC-39406, Sub 7, Centr 
Motor Lines Extension—Regular Route, not to be printed, Sept. 20, 195i, Div. 5. 

A permit authorizing a contract-carrier operation may not be surrendered at 
will in exchange for a common-carrier certificate, but such a conversion of status is 
permissible only where the pr “ST operation is shown to be required by public 
convenience and necessity. MC-111545, Ayer Common Carrier Application, not to 
be printed, Sept. 19, 1951, Div. 5. 


Where applicant’s present origin territory includes entire county and applicant 
will be only carrier in county performing proposed service, a restriction of origin 
to sites of supporting shippers’ assembly plants would be unduly narrow. MC-10153, 
1951 ‘3 — Auto Transport Extension—San Ysidro, not to be printed, Oct. 9, 

iv 


24. Extensions. 
GRANTED 


MC-95540, Sub 192, Watkins Motor Lines—Extension—Detroit, Mich., not to be 
printed, Oct. ll, 1951, Div. 5. 


MC-95540, Sub 190, Watkins Motor Lines—Extension—Waterloo, not to be 
pean. Sept. 25, 1951, Div. 5 


C-58948, Sub 48, Union Transfer Co. Extension—Ralston, not to be printed, 
Oct. z 1951, Div. 5. 


GRANTED IN PART 
ee, Sub 1, Welker Extension—Albany, N. Y., not to be printed, Oct. 9, 


1951, 
MC. 1098, Sub 1, Zero Refrigerated Lines Extension—Cut Flowers, not to be 
printed, Sept. 17, 1951, 


Div. 5. 
MC-108838, age 128, Barnes Extension—Eastern States, not to be printed, 
Sept. 18, 1951, Div 
a MCI 10015 Sue % S & K Trucking Extension—New Paltz, not to be printed, 
pt lv 
MC-92983, Sub 30, Eldon Miller Extension—Special Commodities, not to be 
printed, Sept. 17, 1951, Div. 5. 
si. — . Sub 9, Weldon Extension—Five States, not to be printed, Sept. 27, 
iv 
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MC-41404, Sub 12, Weldon Extension—Processed Nuts, not to be printed, 
Oct. 1, 1951, Div. 5 


MC74721.. Sub 34, Motor Cargo Extension—Heath, Obio, not to be printed, 
Oct. I, , Div. 5. 

ye ca 11, Weldon Extension—Canned Goods, not to be printed, Oct. 
17, , Div. >. 

ay ag Sub 4, Krass Extension—Gwinn, Mich., not to be printed, Oct. 
17, | i 


, Div. 5. 
—. Sub 12, Zern Extension—Fiber Glass, not to be printed, Oct. 16, 
1951, Div. 


MC-107128, Sub 3, Fast Freight Extension—Dunkirk, Ind., not to be printed, 
Oct. 16, 1951, Div. 5. 


—t Sub 4, Rogers Extension—Coburn Gore, not to be printed, Oct. 15, 
1951, Div. 


5. 
MC-31600, Sub 205, Mutrie Motor Transportation Extension—Liquid Com- 
modities, not to be printed, Sept. 25, 1951, Div. 5. 


DENIED FOR FAILURE OF PROOF 


MC-90373, Sub 8, C & R Trucking Co. Extension—Building Materials, not to 
be printed, Sept. 27, 1951, Div. 5. ’ 

MC-61265, Sub 30, Southeastern Motor Truck Lines Extension—Dangerous Ex- 
plosives, not to be printed, Oct. 11, 1951, Div. 5. 


MC-75651, Sub 20, R. C. Motor Lines Extension—Norfolk, not to be printed, 
Oct. 11, 1951, Div. 5 


eg Sub 12, Wessel Extension—Livestock, not to be printed, Oct. 10, 
, Div. 


0 ryt © sag £. United Truck Lines Extension—Explosives, not to be printed, 
a. Y, . wv. we 

MC-29566, Sub 23, Southwest Freight Lines Extension—Roofing, not to be 
printed, Oct. 12, 1951, Div. 5. : ‘ 

MC-107615, Sub 2, United News Transportation Co. Extension—48 Regular 
Routes, not to be printed, Oct. 15, 1951, Div. 5. oy 

MC-19564, Sub 31, Jones Trucking Co. Extension—Heavy Commodities, not to 
be printed, Sept. 20, 1951, Div. 5. 


MC-44401, Sub 5, Maitland Extension—Housebold Goods, not to be printed, 
Oct. 3, 1951, Div. 5 


MC-30042, Sub 7, Presley Extension—Larger Territory, not to be printed, 
Oct. 4, 1951, Div. 5. 


* * * * * 


Since demands for road tar depend to a large degree upon initiation of highway 
construction projects, aoncent should not be denied authority for inability to name 


specific points to which traffic would move. MC-110525, Sub 45, Chemical Tank 
Lines Extension—Five States, not to be printed, Sept. 17, 1951, Div. 5. | 

Where application as filed contained a restriction against tacking existing and 
proposed operations and proof did not show need for combined operations, prior 
report modified to include such a restriction. MC-76564, Sub 29, Hill Lines Ex- 
tension—Hobbs and Tatum, not to be printed, Sept. 18, 1951, Div. 5, : 

Where proposed operation would not be economically feasible if restricted to 
service not now available from other carriers, authority duplicating in part that 
of another carrier authorized where latter has not participated in proposed traffic. 
MC-107839, Sub 9, Denver-Albuquerque Motor Transport Extension—Walker Air 
Force Base, not to be printed, Sept. 18, 1951, Div. 5. . 

The fact that shipments are billed collect to the consignees who pay the trans- 
portation charges would preclude the employment by the shipper of a contract 
carrier. MC-92983, Sub 3} Eldon Miller Extension—Petroleum Products, not to be 
Printed, Sept. 24, 1951, Div. 5. , f 

Fact that applicant desires primarily to obtain a more balanced operation b 
transporting on behalf of but a few shippers is not a bar to grant of authority if 
need is otherwise shown. MC-110822, Sub 4, Baker Extension—Four States, not to 
be printed, Oct. 2, 1951, Div. 5. 
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On reconsideration, restriction imposed against transportation ot certain com- 
modities under circumstances rendering such transportation competitive with oil 
field haulers having Mercer Case type of authority, citing 46 M. C. C. 845. a 
29736, Sub 4, Wilson Extension—Utab, _ Bok ee , Oct. 1, 1951, Commission, 

Railroad authorized to perform motor service supplemental to rail service 
where such service is now being performed by independent motor carriers under 
arrangement with railroad at higher cost than that of proposed service. MC-19778, 
Sub 23, C. M. St. P. & P. R. Co. Extension—Milwaukee Division, ; 

, Oct. 11, 1951, Commission. oo , 

A grant of authority subject to restriction against service between intermediate 
points should not be denied merely because an opposing carrier fears that applicant 
may at some future time seek a removal of the restriction. MC-84728, Sub 2l, 
Safeway Trails Extension—Atlantic City, = © &. ...... , Oct. 1, 1951, Com- 
mission. 

A shipper should not be compelled to wait until it has established markets before 
it is entitled to adequate motor carrier service. MC-11207, Sub 157, Deaton Truck 
Line Extension—Alabama Points, not to be seas Oct. 12, 1951, Div. 5. 

_ A shortage of motor carrier service to military installations during World War II 
is not evidence of a present need for motor carrier service to such points in the 
absence of more conclusive proof. MC-2130, Sub 29, Couch Motor Lines Extension— 
Dangerous Explosives, not to be printed, Oct. 3, 1951, Div. 5. ; : 

he failure of an opposing carrier to solicit the traffic of the supporting shipper 
is not alone enough to warrant the introduction of a new carrier into the field. 
~ ad Sub 2, Albertson Extension—Shreveport, not to be printed, Oct. 4, 

, Div. 5. 

A shipper’s contemplated development of new sources of supply and resulting 
potential transportation needs are not a basis for a grant of authority where the 
shipper has so far done nothing definite. MC-38673, Sub 9, Sorkness Extension— 
Carbon Dioxide, not to be printed, Oct. 15, 1951, Div. 5. ‘ 

_ Denied, where supporting shipper declines without reason to use service of 
existing carrier whose service it helped to create by supporting latter’s application. 
MC-~-41640, Sub 11, Dietrich Extension—Pianos, not to be printed, Oct. 15, 1951, Div. 5. 

Denied, where proposed sedan service duplicates existing service which has not 
been shown to be inadequate. MC-95819, Sub 2, Greenberg’s Lakewood Limes 
Extension—Atlantic City, not to be printed, Oct. 11, 1951, Div. 5. | ted 

erations under temporary authority have little or no value in oo 
need for permanent operations, particularly where circumstances he rise to ne 
for temporary authority no longer exist. MC-106297, Sub 17, Mid-States Trailer 
Transport Extension—Union City, not to be printed, Sept. 17, 1951, Div. 5. 

otor Service without usual 2 ee restriction authorized to improve l.c. 
service in rural communities. MC-107500, Sub. 8, Burlington Truck Lines Extension 
—Illinois Routes, not to be printed, Sept. 26, 1951, Div. 5 ; : 

Where a recommended authority, if unrestricted, would permit applicant to tack 
such authority with its present authority to provide a service for which no need 
has been shown, an appropriate restriction will be imposed. MC-107295, Sub 13, 
Roberson Extension—Various States, not to be printed, Sept. 18, 1951, Div. 5. 


24.1. Alternate Routes. 


Denied, for failure of re of operating economies and because new service 


would result. MC-19, Sub 12, Bingaman Motor Express Extension—Alternate Route 
—Canada, not to be printed, Oct. 9, 1951, Div. 5. 

Appeoved, to improve bus service to public by avoiding congested areas. 
MC-43267, Sub 7, Mobawk Coach Lines Extension—Alternate Route, not to be 
printed, Oct. 9, 1951, Div. 5 p 

Denied, where reduction in transit time 2 one day would result in a new 
service. MC-29988, Sub 37, Denver-Chicago Trucking Co. Extension—Alternate 
Route, not to be printed, Oct. 16, 1951, Div. 5. 

The commodity description authorized over an alternate route should correspond 
to that authorized over the principal route. Distance reduced from 259 miles to 
184 miles. MC-59680, Sub 63, Strickland Transportation Extension—Dallas and 
Shreveport, not to be printed, Oct. 3, 1951, Div. 5. 
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26. Public Interest. 


Presence of the opportunity for unfair competitive practices in the conduct 
of dual operations is not altered by the fact that proposed contract carrier service 
would be a specialized service for a single shipper, citing 44 M. C. C. 463. MC- 
111980, Faltin Motor Transportation Contract Carrier Application, not to be printed, 
Sept. 24, 1951, Div. 5. 


27. Transfer. 
Water carrier certificate transfer pegpeses pursuant to plan of purchase by 


state authority of ferry lines. F. D. 17 Puget Sound Navigation Co. Certificate 
Transfer, not to be printed, Sept. 28, 1951, Div. 4. 


28. Modification or Revocation. 
Any certificate may be revoked, canceled or modified with the holder’s consent, 


distinguishing 329 U. S. 424. W-103, Hutton Contract Carrier Application, 
COR, «005 SCE. 16, TS, Div. < 


29. Abandonment. 


Abandonment of a portion of a branch line because of operating losses me! be 
authorized even though the branch as a whole may be profitable, citing 252 1. C.C 
93. F. D. 17177, Central Pacific Ry. Co. Abandonment, not to be printed, Sept. 20, 


1951, Div. 4. 
ABANDONMENT AUTHORIZED 


19.21 miles. F. D. 17311, Chicago Great Western Ry. Co. Abandonment of 
Operation, not to be printed, Sept. 20, 1951, Div. 4, (trackage rights). 2 

0.67 mile. F. D. 17422, Lebigh Valley R. Co. Abandonment, not to be printed, 
Sept. 24, 1951, Div. 4. : 

0.38 mile. F. D. 17444 D. & R. G. W. R. Co. Abandonment, not to be printed, 
Oct. 18, 1951, Div. 4. 


8.23 miles. F. D. 17469, Manchester & Oneida Ry. Co. Abandonment, not to 
be printed, Oct. 11, 1951, Div. 4. 


30. Finances 
34. Purpose. 
EQUIPMENT TRUST CERTIFICATES AUTHORIZED 


F. D. 17489, L. & N. R. Co. Equipment Trust Certificates, not to be printed, 
Oct. 11, 1951, Div. 4. 


F. D. 17479, C. & O. Ry. Co. Equipment Trust Certificates, not to be printed, 
Sept. 25, 1951, Div. 4. ; 
_ F. D. 17468, C. R. I. & P. R. Co. Equipment Trust Certificates, not to be 
printed, Sept. 26, 1951, Div. 4. 
_ F. D. 17478, C. M. St. P. & P. R. Co., Equipment Trust Certificates, not to be 
printed, Sept. 26, 1951, Div. 4. 


* * * * a 


Stock issue authorized as stock split and stock dividend. F. D. 17499, Middle 
Atlantic Transportation Co. Stock, not to be printed, Oct. 17, 1951, Div. 4. 

Bonds authorized to finance capital improvements. F. D. 17156, Western Pacific 
R. Co. Bonds, not to be printed, Sept. 24, 1951, Div. 4. 
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40. Operations 


43. Movement. 


While there is a presumption that the routing in a bill of lading signed by the 
shipper is that designated by him, this presumption may be rebutted by evidence 
that the shipper desired movement by the i x available route, os 1481.CC 
a og aan omg Sieck & Snediger v. A. T. & S. F. Ry. Co., ........ = tae 

et, Ti, , Div. 3. 


49. Coordination. 


Southern Freight Association agreement approved under Section 5a, citing 276 
I. C. C. 183, subject to conditions that committee chairmen should not have the 
right to appeal the actions of the committees of traffic officers and that where rates 
bearing expiration dates have been in effect for 15 months or longer notice of 
intention to let them expire should be published. Sec. 5a Application No. 6, 
Southern Ay 59 Association Agreements, St ee , Oct. 18, 1951, Div. 2. 

Pooling of l.c.l. pete between New York and Miami by which lL.c.l. freight is 
routed in alternate weeks over lines of participating carriers approved to improve 
transit time, reduce claims and effect operating economies. o. 30717, Atlantic 
Coast Line—Pooling, Jf tt oes , Sept. 21, 1951, Div. 3. 


50. Service 
52. Facilities. 


The location of motor carrier terminals and offices is not governed by the Act 


or Commission regulations but is solely within the managerial discretion of the 
carrier. MC-61825, Sub 13, Roy Stone Transfer Corp. Extension—Roanoke Gate- 
way, not to be printed, Sept. 18, 1951, Div. 5. 

An extension of a rail carrier’s line into a municipal harbor terminal within 
the municipality's corporate and switching limits is within the carrier’s undertaking 
and holding out, citing 288 U. S. 14, 38-40, and is an extension of line within the 
meaning of Section 1(21). Before a carrier may be required under Section 1(9) 
to construct a switch connection with a shipper’s side track, the shipper must con- 
struct its side track to the cong! or line of the carrier with which the switch 
connection is sought, citing 275 U. S. 404, 406, 413. The words “terminal facilities” 
in Section 5(3) are to be liberally construed and authorize the Commission to re- 
quire one carrier to permit another to use a crossover on the former’s line in order 
to have access to a municipal harbor terminal side track, where the crossover is 
within municipal corporate and switching limits. That the right-of-way is also used 
for main-line tracks does not bar jurisdiction under Section 5(3), citing 271 U. S. 
244. If the carriers cannot agree on compensation to be paid, the Commission will 
fix the amount pursuant to principles discussed in 198 I. C. C. 4. No. 30288, City 
of Milwaukee v. C. & N. W. Ry. Co, ........ iS ee , Sept. 27, 1951, Commission. 

Industry tracks are tracks assigned for the private use of industries and are 
generally on private property and adjacent to it so that loading and unloadin 
rig ol be performed directly between car and platform on warehouse, citin 
1. C. C. 437, 440. I & S 5879, Switching McMahon Transfer Co.., ........ oe oe : 
Oct. 3, 1951, Div. 2. 


55. Transportation. 


A railroad’s common-carrier obligation under the line-haul rates to place cars 
cannot be made to vary from day to day dependent upon the availability of space 
for placement of cars at designated points or locations. A definite point of inter- 
change, capable of accommodating all of the traffic, is necessary in order to deter- 
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mine the reasonably convenient point for the receipt and delivery of line-haul traffic, 
at which the railroad’s duty to perform the transportation service begins and ends. 
1& —" Terminal Allowance, Copperweld Steel Co.., ........ i. Cc C. 

1951, Div. 3. 


59. Discrimination. 


pons gee for warehouse company’s in- 
ar service will be continued for other industries 

I & S 5879, Switching 
eB p0000 , Oct. 3, 1951, Div. 2. 


60. Charges 
61. Rate Making. 


Where through rates are made by combining separately stated rates, each factor 
of the combination may be increased separately by the amount of the ex parte 
increases, except that where the increase is either a specific amount or a percentage 
increase subject to a maximum, such specific or maximum increase shall be observed 
in connection with the entire through rate, in order to prevent the specific increases 
from being added more than once to the total combination rate. 4 
ns Linters, Texas to Texas & La. Gulf Ports, Lac , Oct. 15, 1951, 

iv. 2. 


62. Passenger Fares. 
Ten percent increase in southern territory passenger fares approved to reduce 


operating losses. No. 30822, Increased Passenger Fares, Southern Railroads, 1951, 
l ATES , Oct. 1, 1951, Commission. 


Increased interstate commutation fares ny to_ reduce passenger train 


operating losses. No. 30824, Boston & Maine 
ae ees , Oct. 1, 1951, Commission. 

Increased passenger fares between mainland and Martha’s Vineyard and Nan- 
tucket approved to reduce operating losses. | & S 5943, New Bedford S. S. 
Authority Fares and Rates, Bs Mas Sos , Sept. 25, 1951, Div. 2. 


ailroad Commutation Fares, 


63. Commodity Classification. 


Empty t pagee boxes one to complainant for use as containers for first aid 
supplies held to take rating of boxes or cans, cellulose derivative plastic, rather than 
that of first aid kits. No. 30670, Bauer & Black v. Acme Fast Freight, 
, Sept. 24, 1951, Div. 2. 
_. Wool yarn in bags held to take first class rating where exceptions rating on yarn 
did not provide for yarn in bags. MC-C-1199, Clark Thread Co. v. Great Southern 
Trucking Co.., ........ M. ol ees , Sept. 17, 1951, Div. 3. 


64. Rate Structure. 


The Commission intended in 273 I. C. C. 163 that the level of rates within, and 
to and from Southwestern Territory as compared with other territories was to 
be uniform and that rates made with relation to the ratings prescribed in the south- 
western revision are no basis for not requiring rates from, to, or between South- 
western Territory points to be made with reasonable relation to rates from or to 
lower-rated more distant points applying over routes through that ter 
F. S. A. 23675, Cotton Factory Sweepings to W. T. L. Territory, ae Ge 
Sept. 18, 1951, Div. 2. 
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Illinois intrastate rates on bituminous coal held not to discriminate against 
other areas in absence of showing of any loss of business resulting from rate rela- 
tionship and not to discriminate against interstate commerce in absence of showing 
of substantial revenue —— No. 30540, Intrastate Coal Rates to Northern 
Illinois, Lac Oct 1951, Commission. 

There is nothing in ana > statute or in the principles calling for rigid 
observation of the published rates that requires the Commission to es effect to an 
unlawful rate published through tariff error to the exclusion a lawful and 
Pei rate when both rates are of the same grade or character and both rates are 

ified in the tariff,” within the meaning of section 6(7), with the same degree 

definiteness. There can be only one the same rate at the same time over the 
cee route between the same stations on the same traffic, citing 68 I. C. C. 389, 392. 
No. 29122, Bacon Bros. v. A. G. S. R. Co. C.C. , Oct. 1, 1951, Commission. 

Report in 176 I. C. C. 671, as modified 4 278 1. C. C. 405, further modified to 
diadeae additional destinations from those afforded relief from Prejudice resulting 
from differences in interstate and intrastate rates on ground of dissimilar circum- 
stances. No. 21492, Dewey Portland Cement Co. v. Alton & Eastern R. Co., 
it <j ae , Oct. 19, 1951, Div. 2. 


65. Rate Level. 


Proposed reduced carload commodity rates held » be compensatory but lower 
than necessary to meet truck competition, citing 281] I. C. C. 343, 280 I. C. C. 767. 
I & S 5913, Manufactured Tobacco, Louisville to the South,  -@ sre : 
Oct. 3, 1951, Div. 2. 

Proposed increases disapproved where result would be to widen existing rate 
disadvantages over nearby points. J & S 5823, Grain, Kentucky to Mississippi and 
Obio River Crossings, 5 eee Oct. 15, 1951, Div. 2. 

Carload rates on bituminous coal from Western Kentucky and certain Illinois 
districts to southern points prescribed. No. 29907, Kentucky Coal Agency v. A. G. 

R. Co., A aes , Sept. 24, 1951, Commission. 

Fourth Section relief granted in order to e“" existing rate adjustments 

ey approved by the Commission. F. S. 23343, Fresh Meats from the 
outh to the East, ee ee , Sept. 18, i961, Div. 2. 

Rates on prefabricated houses from Baton Rouge to Official Territory points 
held to be unreasonable to extent in excess of 22.5 art of first - = eee 
increases on and after Mar. 28, 1950, citing 272 I. C. C. 61, 274 I 
heat Housing Co. v. A. T. & S. F. Ry. Co, ........ SS 4 aes , Oct. 4, 

Proposed reduced rail rates disapproved as lower than necessary to meet 
truck competition, with leave to publish basic rates, minimum 28,000 pounds, not 
lower than 90 percent of motor carrier rates, with incentive rates on excess not 
less than 80 percent of basic rates. J & S 5833, Alcoholic Liquors in Official Terri- 
tory, I. C. C. ........, Oct. 8, 1951, Div. 2. 

Rate comparisons with other movements basis of v | = J of we yo? on 
rates on salted hides. No. 30693, Paris Leather Co. v. & S. F. Ry. Co., 
oy > Oct. 15, 1951, Div. 3. 


Proposed reduced import rates on _— rail held so closely to meet barge costs 


as to eliminate water competition and to be unreasonably low, citing 272 |. C. C 
781. I & S 5831, Scrap Rails, Southern Ports to Chicago, ........ i oi qe : 
19, 1951, Div. 2. 

Freight forwarder’s proposed reduced commodity rates, minimum 20,000 Ibs., 
designed to permit it to handle truckload traffic, even though on some movements 
cost of Preyiaing service will equal revenue, held not unreasonable. J & S 5835, 
ites + Flour, Los Angeles to Arizona, ...... 2 eh ie , Sept. 21, 1951, Div. 2. 

Any differences between rates on remelting rail and ‘those on rerolling rail 
must be based on differences in value, since the transportation characteristics of 
both types of scrap rail are the same. No. 30542, Commercial Metals Co. v. Union 
a a 3 © va we , Sept. 24, 1951, Div. 2. 

Minimum reasonable motor carrier commodity rates prescribed upon further 
hearing. MC-C-1003, Class and Commodity Rates, New York to Philadelphia, 
Sy ee , Sept. 24, 1951, Div. 2. 


Oct. 
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scribed is not justification for its inclusion in that list. 
Shipbuilding & Dry Dock Co. v. Pennsylvania R. Co., 
21, 1951, Div. 3. 


65.1. Demurrage Charges. 


iven, citing 182 I. C. C. 763, 160 1. C. 
lon the nature of the notice given. No. 30646, Thames & Co. v. L. & N. R. Co., 
<<. & , Oct. 9, 1951, Div. 3. . 
Where a consignee originally refuses to accept a car, and then later accepts it, 
demurrage charges accrue for the entire period of detention, computed with reference 
to the original placement of the car, citing 160 I. C. C. 173, 174. No. 30609, 
Clark v. Monongahela Connecting R. Co., ........ ‘ & Gans , Oct. 5, 1951, Div. 2. 


67. Tariffs. 


Where two paragraphs of a tariff governing pre-cooling of cars by shippers may 
apply, the paragraph having the more definite and specific terms will apply where 
not in direct conflict with other parts of tariff, even though resulting charge may 
be higher. No. 30648, Safeway Stores v. A. T. & S. F. Ry. Co, ........ St ok ae a 
Oct. 11, 1951, Div. 3. 

Where carriers had provided special rates on interstate movements between 
Kansas points pending upward revision of Kansas intrastate rates in order to remove 
rate disparity between interstate and intrastate rates on movements between Kansas 
points and rule required that both interstate and intrastate routes be in existence 
in order for rates to apply, reduced interstate rates were not applicable where 
claimed intrastate route involved use of switching line not authorized to engage 
in intrastate operations. No. 30711, Brand v. Missouri Pacific R. Co.., ........ I. c c. 

Oct. 8, 1951, Div. 3. : 

Where rate was applicable to articles of a size permitting loading through side 
door of 40-ft. closed car, shipper was entitled to rate even though articles shipped 
were in fact too heavy to be so loaded and shipper had requested and received 
gondola cars, on grounds that test of applicability was solely one of size and tariff 
ambiguities are to be resolved against compiler of tariff, citing 269 I. C. C. 742, 744. 
No. 30716, Motor Power Equipment Co. v. C. B. & Q. R. Co., ........ .c. ¢ 
Oct. 11, 1951, Div. 3. 


68. Discrimination. 


Difference in interstate and intrastate rates on coal held not to discriminate 
against coal dealers receiving coal in interstate movements since dealers having rate 
advantage did not mark down prices correspondingly, resulting in gain to them, 
but not loss to complainants, citing 289 U. S. 385, 391. No. 30379, Associated 
ae ly Retail Coal Dealers v. Southern Ry. Co., ........ 34 , Oct. 19, 

, Dv.. Z. 

_ A mere difference in rates does not establish a violation of Section 3 of the Act 
in the absence of a showing that traffic moves in volume to or from the preferred 
pe. No. 30650, Whatcom County Traffic & Rates Bureau v. C. M. 

, } > =e < ope , Oct. 4, 1951, Div. 3. 
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80. Unification 
81. Types Permissible. 


Where a purchase transaction would result in the separation of an alternate 
route from its principal route, it may not be properly approved. MC-F-4677, 
saree. ~~ Lines—Purchase (Portion)—Fleetlines, not to be printed, Sept. 21, 

, Div. 4. 

_ _A household goods carrier that becomes the agent of another through sale of 
— to the latter may not continue to hold a brokerage license, citing 55 M. C. C. 

, 515, on the ground that bona fide agents owe allegiance to their principals 
.and should not be allowed to award traffic as brokers. MC-F-4915, Allied Van Lines 
—Purchase—Cold Spring Storage Co., ........ M. C. C. , Sept. 26, 1951, Div. 4. 


82. Control or Affiliation. 


Where exercise of operating authority would result in violation of Section 5(14), 
the Commission may authorize control of two carriers under section 5(2) (a) if 
found consistent with the public interest, citing 39 M. C. C. 620. MC-F-4988, 
Gutman—Control—T ennessee Motor Service, not to be printed, Oct. 18, 1951, Div. 4. 
See also MC-F-4939, Continental Motor Coach Lines—Control—Kentucky Bus Lines, 
not to be printed, Oct. 9, 1951, Div. 4. 


83. Acquisition or Merger. 


Freight Lines, 


APPROVED 


aim ce Dalby—Purchase (Portion)—Bennett, not to be printed, Sept. 21, 
, Div. 4. — ; 

MC-F-4967, Tennessee—Carolina Transportation—Purcbase (Portion)—Wilson, 
not to be printed, Sept. 24, 1951, Div. 4. 

MC-F-4876, McLean Trucking Co.—Purchase—Fleetway Motor Freight, not to 
‘be printed, Sept. 28, 1951, Div. 4. : ; 

MC-F-4977, Northland Greyhound Lines—Purchase—Lundquist, not to be print- 
ed, Sept. 24, 1951, Div. 4. 

C-F-4965, Greyhound Corporation—Merger—Alaga Coach Line, not to be 

printed, Oct. 3, 1951, Div. 4. ; 

MC-F-5022, Wooster Express—Purchase (Portion)—“B” Line Transportation Co., 
not to be printed, Oct. 18, 1951, Div. 4. | . 

MC-F-4818, Indianhead Truck Line—Purchase—Lenthe, not to be printed, 
On: 1951, Div..4. 


-F-4992, Witte Transportation Co—Purchase—Knight, not to be printed, 
Oct. 19, 1951, Div. 4. ; 
‘ MC-F-4635, Pinson Transfer Co—Purchase (Portion)—Hayes Freight Lines, 
not to be printed, Oct. 17, 1951, Div. 4. ? ; 

MC-F-4859, Overnite Transportation Co—Purchase (Portion)—Lipe, not to be 
printed, Oct. 12, 1951, Div. 4. 
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od che 1/iependent Truckers—Purchase (Portion)—Olson, not to be print- 
t 
MC-F-4987, Millstead—Purchase (Portion)—King Transfer & Storage Co., not 
to be printed, Oct. 12, 1951, Div. 4. 
MC-F-4907 Masbkin Freight Lines—Purchase—Eldelstein, not to be printed, 
Oct. 12, 1951, Div. 4 


84. Lease or Operating Contract. 
APPROVED 


ws be 17470, C. B. & Q. R. Co. Trackage Rights, not to be printed, Oct. 16, 
wot be, iver, C. & N. W. Ry. Co. Trackage Rights, not to be printed, Oct. 12, 
lV. 


87. Effect on Parties. 


Where vendee would receive salary of $12,000 per year for services as “con- 
sultant,” proposed payment is addition to purchase price, resulting in excessive con- 
sideration. MC-F-4683, Consolidated American Truck Lines—Purc se—V anderwege, 

ree , Oct. 3, 1951, Div. 4. 


89. Effect on Employees. 


Where the acquisition of one rail carrier by another is involved, the Commission 
may not impose conditions for the protection of employees in the absence of a 
specific agreement between the carrier and the employees ne other than jn 
accordance with the provisions of Section 5(2) (f) of the Act. F. D. 17331, Union 
Pacific R. Co. Purchase, not to be printed, Sept. 20, 1951, Div. 4 

Where many employees of bus company subsidiary of aio will be adversely 
affected whether or not "eae of subsidiary to another bus company is approved. the 
Commission will retain jurisdiction to permit parties to reach agreement respecting 

- go of affected employees, citing 57 M. C. C. 123. In view of this reservation 

jurisdiction, it is unnecessary to determine whether bus company ner Bare are 

railroad employees under Section 5(2) (f). MC-F-4791, Hudoon | “ Lines— bes 

6 gee & Maine Transportation Co., 
iv 





Recent Court Decisions 
By Warren H. Waeoner, Editor 


Rate on coal to Hampton Roads for transshipment by ocean to New England, lower 
when cnenenenet beyond New England port is by rail than by barge held dis- 
riminat increase rule—order of Commission enjoined—United States 





joined plaintiffs. 


James McWilliams Blue Line, Inc., et al. v. United States, et al. (Civil 
No. 65-270) 


On September 24, 1951, a three-judge court for the Southern Dis- 
trict of New York enjoined the 6 to 5 decision of the Commission in 
No. 30122, James McWilliams Blue Line, Inc., et al. v. Campbell’s Creek 
Railroad Company, et al., 278 I. C. C. 312, wherein the Commission 
dismissed the complaint which assailed the rates on coal from mines in 
Virginia, West Virginia and Kentucky to Hampton Roads ports, sub- 
sequently moved by ocean to New England ports and then to interior 
points—a refund of 45 cents per ton being made by the Pocahontas 
Lines if the coal moved beyond the New England ports by rail rather 
than barge. 

Quoting from the decision of the Court: 

The complaint before the Commission assailed rates and practices 
affecting the transportation of rail-ocean-barge coal, by the so-called 
Pocahontas Railroads from mines in Virginia, West Virginia and Ken- 
tucky to Hampton Roads ports, which coal is subsequently moved by 
ocean to New England ports and thence by barge to interior ports. 
The rates, which are proportional rates, are 45 cents per ton higher 
than proportional rates on like coal which is moved by ocean to New 
England ports, and thence by rail (rail-ocean-rail coal.) 

In the proceeding before the Commission, the complainants 
(plaintiff herein) contended that the rates so established are unlawful 
and in violation of the provisions of Sections 2, 3(1) and 3(4) of the 
Interstate Commerce Act, particularly when read in light of the Nation- 
al Transportation Policy as set forth in the Transportation Act of 1940, 
which amended the Interstate Commerce Act (49 U.S.C. notes preced- 
ing Séctions 1, 301, 901, and 1001). 

We have concluded that the order of the Commission dismissing 
the complaint filed before it by the plaintiffs herein was erroneous, 
that the rates complained of are discriminatory and unlawful, and 
that the continued establishment and enforcement of those rates must 
be enjoined. 

Plaintiff, James McWilliams Blue Line, Inc. (‘‘Blue Line’’) is 
a New Jersey corporation, with its principal office at No. 1 Broadway, 
New York, N. Y. ‘‘Blue Line’’ is a common carrier by water in in- 
terstate commerce; it holds a certificate of convenience and necessity, 
issued to it by the Commission pursuant to Section 309 of the Inter- 
state Commerce Act (49 U. S. C. 909), to engage, subject to said Act, 
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as a common carrier by water in the interstate transportation of com- 
modities generally by water. ‘‘Blue Line’’ is in competition with the 
New York, New Haven and Hartford Railroad for the movement of 
coal from New Haven to ultimate destinations in New England. 

Plaintiffs T. A. D. Jones & Co., Inc., and Wyatt, Inc., are Con- 
necticut corporations with their principal offices at New Haven, Con- 
necticut. They are engaged in buying and selling coal; each has at 
New Haven yards, docks and facilities which enable it to receive and 
transship coal for transportation to points beyond either by water or 
by rail. Both sell and ship coal to customers throughout New Eng- 
land; included among their customers are plaintiffs, the Hartford 
Electrie Light Co. and United Illuminating Company, public service 
utility companies of Connecticut, which in their production and sale of 
electric energy use large quantities of coal. 

United States of America, named as defendant, joins in the prayer 
of the plaintiffs and asks that the relief sought in the complaint be 
granted. 

The Pocahontas railroads and a group of northern railroads were, 
on their petitions, granted permission to intervene in this suit. The 
answers of the railroads, while putting in issue no material allegation 
of the complaint, do assert the legality of the assailed rates and ask 
for a dismissal of the complaint. 

The controversy before us had its genesis in petitions filed by the 
railroads with the Commission at various times since 1937 asking for 
authority to make general increases in their freight rates. As an out- 
growth of these ex parte proceedings, the Commission adopted and ap- 
plied the ‘‘single increase rule’’ and used percentages, or graded in- 
creases, subject to maxima, or hold-downs. The Commission permit- 
ted the railroads to increase their rates by 90 cents per gross ton on 
coal destined for routing through a New England port city, and ir- 
respective of whether the coal moved via a rail-ocean-rail route or via 
a rail-ocean-barge route. Such an increase would, of course, apply to 
coal moving through New Haven to a point of ultimate destination in 
New England from either the northern or southern coal fields. In 
application, the increase granted was restricted to, and divided among, 
the railroads involved. The factual situation which resulted is shown 
by taking the rate of $3.42 per gross ton, which at the time of the 
complaint, was published by the Pocahontas railroads as their initial 
charge for transporting coal from certain mines to the Hampton Roads 
ports. This rate was collected in the first instance by the Pocahontas 
roads on all coal transported to Hampton Roads and destined to New 
Haven. The tariffs provided, however, that if the coal was subsequent- 
ly moved by railroad from a New England port to the point of ultimate 
destination, the Pocahontas roads, upon receipt of certification to that 
effect, would refund 45 cents per ton, leaving them a net charge for 
their transportation from mines to Hampton Roads of $2.97 per ton. 
No refund is provided, however, if the coal was subsequently moved 
from a New England port to the same destination by water carrier. 
There was created a differential in charges for the rail transportation 
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service from the mines to Hampton Roads ports dependent not upon 
any difference in rail service, but solely upon the method of subsequent 
movement to ultimate destination. 

Before the Commission, the Pocahontas railroads conceded that it 
does not cost them any more to transport coal from the mines to 
Hampton Roads when such coal reaches its final destination in New 
England by barge than when it reaches its final destination by rail. 
The services they furnish to shippers are the same in each instance. 

A large part of the coal dealt in by Jones & Co. and Wyatt, and 
purehased and used by Hartford Electric and United Illuminating, 
consists of bituminous coal originating at mines in the Pocahontas 
District. This coal is transported by the Pocahontas railroads by rail 
from the mines to the Hampton Roads ports. Thence, it is carried by 
ocean carriers to the New Haven docks of Jones & Co. and of Wyatt, 
from whence it is transshipped for movement to points of ultimate de- 
livery in New England. The receipt and further shipment of coal by them 
by water is cheaper and more economical than by rail, and they have 
established facilities representing substantial investments designed ti 
handle coal by water. 


We do not accept the finding of the Commission that ‘‘there are no 
parties subjected to unjust discrimination or undue prejudice as the 
complaining and intervening operator-dealers forward coal and the 
complaining and intervening public utilities receive coal, by both rail 
and barge, and are accorded the same proportional rates and refunds. 
Such a finding seems to us clearly erroneous and not supported by any 
substantial evidence. 

However, quite apart from this, we hold that the rates complained 
of are unlawful because in violation of Section 2 of the Interstate Com- 
merce Act (49 U. S. C. 2). We find it unnecessary, therefore, to de- 
termine the legality of these rates under Sections 3 (1) and 3 (4) of 
the Act. 

We are unable to distinguish the instant case from I. C. C. v. 
Mechling (1946), 330 U. S. 567. There the order of the Commission 
permitted the railroads to charge higher reshipment rates (3 cents 
per 100 pounds) east from Chicago for grain brought to Chicago by 
barge than for ex-lake or ex-rail grain. The enforcement of the order 
was enjoined to the extent that it permitted this extra charge. 

The only factual difference between the Mechling case and the case 
at bar is that in the Mechling case the rates charged for rail trans- 
portation were dependent upon the means used to accomplish the 
prior movement of the shipment, while here the rates are made depend- 
ent upon the means used to accomplish the subsequent movement of 
the shipment. This difference is of no moment. It has been settled 
with respect to the provisions of Section 2 of the Act prohibiting differ- 
ent charges by a common carrier for ‘‘a like and contemporaneous 
service in the transportation of a like kind of traffic under substantial- 
ly similar circumstances and conditions’’ that ‘‘* * * the clause did not 
allow carriers by railroad to make a difference in rates because of 
differences in circumstances arising either before the service of the 
earrier began or after it was terminated.’’ 
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In Wight v. United States (1896), 167 U. S. 512, Mr. Justice 
Brewer wrote of this section: 


‘‘The wrong prohibited by the section is a discrimination be- 
tween shippers. It was designed to compel every carrier to give 
equal rights to all shippers over its own road and to forbid it by 


any device to enforce higher charges against one than another.’’ 
(p. 517) 


And further that: 


‘*Tt was the purpose of the section to enforce equality between 
shippers, and it prohibits any rebate or other device by which two 
shippers, shipping over the same line, the same distance, under the 
same circumstances of carriage, are compelled to pay different 
prices therefor.’’ (p. 518) 


Nor are we impressed by the attempt of the Commission to distin- 
guish this case from the Mechling case because the Commission cannot 
regulate ‘‘Blue Line’s’’ barge rates. That was true, at least as to part 
of the ex-barge grain in the Mechling case; however, as we read the 
Mechling case, the decision was not based upon the existence of jurisdic- 
tion in the Commission to regulate the barge rates on the grain traffic 
and was reached quite independently of such jurisdiction. 

Of the objection, that dire consequences will follow a reversal of 
the Commission’s order and the consequent disruption of the rate 
structure, we note that of a similar contention made by the Commission 
in the Mechlin case, it was said that 


‘‘The possibility of such a disruption does not remotely justify 
discriminations against barge traffic which actually deprive shippers 
and the barge companies of the inherent advantages of water 
transportation guaranteed to them by Congress. See United 
States v. Chicago, M. & St. P. R. Co., 294 U. S. 499, 506-510.”’ 
(I. C. C. v. Mechling, supra, p. 580.) 


The relief prayed for by the plaintiffs must be granted and a. 
judgment may be submitted on notice providing that the order of the 
Commission of June 5, 1950, dismissing the complaint before it be 
vacated and set aside, directing the Commission to make and enter 
an appropriate order ending the practice complained of and enjoining 
the Commission from further continuing and enforcing the practices 
and rates now in effect. 





Route usable in connection with service to an “off-route” point. 


United Truck Lines, Inc. v. Interstate Commerce Commission (E-5036) 


On October 8, 1951, the Supreme Court denied a petition for 
certiorari filed by United Truck Lines, Inc., seeking a review of the 
judgment of the United States Court of Appeals for the Ninth Circuit 
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which affirmed the judgment of the United States District Court for 
the Eastern District of Washington enjoining the said motor carrier 
from engaging in certain interstate operations which the Commission 
alleged the carrier was without authority to perform. 

More specifically, the carrier was enjoined from operating over U. 
S. Highway No. 30 between Boise, Idaho and Pasco, Washington, with- 
out first obtaining authority from the Commission to do so. The 
carrier was authorized to operate over a regular route between Port- 
land, Oregon and Spokane, Washington, and over another regular route 
between Spokane, Washington and Boise, Idaho. It also was authorized 
to serve certain off-route points in the State of Washington, including 
Pasco. The carrier contended that it was authorized to serve Pasco 
as an off-route point in connection with its Spokane-Boise regular route 
and therefore was authorized to operate over U. S. Highway No. 30 be- 
tween Boise and Pasco, instead of being limited to operating over its 
regular routes through Spokane. That contention was denied by the 
district court and the Court of Appeals. The latter court in its opinion 
(United Truck Lines, Inc. v. I. C. C., 189 F. 2d 816) sustained the posi- 
tion taken by the Commission that the term ‘‘off-route’’ refers to points 
reasonably close to the carrier’s regular route; and pointed out that 
Pasco, while adjacent to the Portland-Spokane route, was more than 
200 miles from the point of departure from the Boise-Spokane route, 
and hence was not an ‘‘off-route’’ point in connection with the latter 


route. As indicated, the Supreme Court refused to grant a review of 
the decisions of the lower courts. 








Terminal allowances—potential carrier interference where more than one railroad 
serves a plant—duty of railroad under line-haul rate ends prior to placement 
at livestock unloading dock—switching charge on livestock—Twenty-eight 
Hour Law. 


Chicago, Burlington & Quincy Railroad Company, et al. v. United 
States, et al. (No. 289, Oct. Term, 1951) 


On October 8, 1951, the Supreme Court granted the motion of the 
United States and the Commission to affirm the decision of the three- 
judge Court for the Northern District of Illinois of June 1, 1951, in 
the so-called Morrell Switching Case. (98 F. Supp. 119) 

The order of the Supreme Court reads: 


‘*Per curiam: The motion to affirm is granted and the judgment 
is affirmed. United States v. American Sheet & Tin Plate Co., 301 
U. S. 402; United States v. United States Smelting Co., 339 U. S. 
186. 

‘‘Mr. Justice Minton took no part in the consideration or deci- 
sion of this case.’’ 


Quotations will here be made from the decision of the lower court, 
(as well as from its ‘‘findings of fact and conclusions of law’’) which 
decision was affirmed by the Supreme Court. 
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‘“‘The Commission report on reconsideration, entered March 12, 
1951, incorporates by reference the prior reports as a part thereof, and 
affirms the findings therein made. That report considered and discussed 
the contention of plaintiff railroads and Morrell, as made on oral argu- 
ment, of the application of the Twenty-eight Hour Law, 45 U.S.C. 
71-74, to the delivery of livestock at the Morrell plant, particularly as 
to whether or not that law legally required such delivery at the unload- 
ing pens in the plant, and prohibited delivery at the railroad inter- 
change tracks as required by the Commission orders, under its deter- 
mination that line-haul transportation of such livestock begins and 
ends at said interchange tracks. The question was previously consider- 
ed and discussed in the report of June 14, 1945, pages 42a, 43a, where 
it was found that the Commission function in respect to said law is 
limited to determination as to whether it affects the issues of this 
proceeding, viz., the question as to where transportation under the line- 
haul obligation begins and ends at the Morrell plant. It was there 
recognized that carrier obligation under that law is imposed as long 
as the animals are in the course of transportation, and it was held that 
final delivery of the stock ends the carrier responsibility under the law, 
and that such delivery is completed at the Morrell plant by placing 
livestock cars on the carrier interchange tracks. In this consideration 
the Commission had before it the record evidence, above referred to 
under finding 4, as to the movement of cars in receipt and delivery of 
livestock at said plant. In the report of March 12, 1951, the Com- 
mission concluded that enforcement of the Twenty-eight Hour Law 
could not change the obligation of carriers to make deliveries at the 
point decided by the Commission, as the point in time and space where 
line-haul transportation ends, a decision which it is the sole authority 
of the Commission to make. It was further held that prior report 
findings do not prohibit delivery by the carriers at the unloading pens, 
since that is authorized, provided a reasonably compensatory charge, 
in addition to the line-haul rate, is made for the service beyond the 
interchange tracks. 

“‘The matter of the point at which carrier transportation service 
ends at the Morrell plant, is a question of fact to be determined by the 
Interstate Commerce Commission and its findings on that question will 
not be disturbed by the court when supported by evidence. (U. S. v. 
Wabash Railroad Co., 321 U.S. 403, 408). 

“‘The authority of the Commission to decide where transportation 
begins and ends at a particular plant applies alike to livestock, steel, 
iron, grain, processed meats, manufactured articles, valuation rates 
on nonferrous metals, and all other commodities, and is not limited 
to particular commodities or classes of commodities, except as to live- 
stock delivery at public stockyards, required under the act, 49 U.S.C. 
15 (5). The Commission action in eases cited by plaintiffs involved 
consideration of rates and services relating to livestock deliveries to 
particular points, and did not involve the decision as to where trans- 
portation begins and ends, as is considered in Ex Parte No. 104 sup- 
plemental proceedings. If the cited case of Omaha Live Stock Exchange 
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v. C. & N. R. Ry. Co., 178 1.C.C. 1, should be interpreted as presenting 
the question of where the transportation begins and ends, that would 
necessarily constitute a decision based upon the existing traffic conditions 
at that point, facts not disclosed by the record herein, and could not, 
therefore, control the decision as to the Morrell plant where different 
traffic conditions exist, which are disclosed by this record. 

‘*Plaintiffs herein contend that the Twenty-eight Hour Law, 45 
U.S.C. 71-74, requires delivery by carriers of livestock in railroad cars 
at the livestock pens in the Morrell plant rather than at the carrier 
interchange tracks, the point determined by the Commission as the 
place of delivery of such freight. That law prohibits railroads from 
confining certain live animals in cars for more than 28 consecutive hours, 
without unloading, for rest, water and feed, making it the duty of the 
person in custody of such animals to feed and water them, at the cost 
of the owner. It provides a penalty against the carrier for willful 
violation. The Commission, in its report of June 14, disavowed authority 
authority to interpret or enforce that law, holding that its only function 
is to determine whether the statute affects issues involved in this proceed- 
ing, and, in that respect, that carrier responsibility under the act continu- 
es as long as the animals are in the course of transportation, and that final 
delivery ends that carrier responsibility. By the terms of the act itself 
carrier duty to unload within each consecutive 28 hours ends with the 
completion of the transportation which is the obligation of the carriers 
to perform. The act does not require delivery at any particular point, 
and here the Commission has determined that the transportation re- 
quired of the carriers, under their line-haul obligation, ends at their 
respective interchange tracks. Therefore this transportation at the 
Morrell plant ends at such interchange tracks, and delivery at those 
points removes the animals from the custody of carriers and places 
that custody in Morrell. Any detention of animals in cars beyond the 
28-hour limit after that delivery is the responsibility of Morrell, not 
the carriers, and Morrell will be at liberty to remove the cars to its 
unloading pens at any time after such delivery, or, if it so desires may 
arrange with carriers to make that switch plant movement for them, 
by paying a reasonably compensatory charge therefor, in addition to the 
line-haul rate. The Twenty-eight Hour Law in nowise supersedes 
Commission authority in deciding where transportation by common 
carrier railroads begins and ends... . 

‘*The intervener, John Morrell & Company, operates a meat packing 
plant in Ottumwa, Iowa, located in the Ottumwa Switching District. 
Since the plant was established in 1877, it has been served directly by 
the lines of the Burlington, Milwaukee and Rock Island and indirectly 
by the Wabash.! Each of the three carriers directly serving the plant 
has sidings and spur tracks within the plant area, the Burlington 
entering from the northwest, the Milwaukee from the southwest and the 


1 Carload traffic moving to and from the Morrell plant via the line of the Wabash 
is handled by the Milwaukee over its tracks between the plant and the connection of 
the Milwaukee and the Wabash about two miles west of the plant. 
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Rock Island from the northeast, and the industry has additional track- 
age of its own. Traffic at the Morrell plant consists principally of out- 
bound carloads of fresh meats and packing house products and inbound 
carloads of livestock. Approximately 90% of the livestock is delivered 
at unloading pens within the plant by the carriers with their own 
engines at night when the plant is not in operation. Daytime traffic into 
and out of the plant, moving between the carriers’ interchange tracks 
and the loading and unloading points within the plant area, is handled 
by the industry’s engine, the carriers paying the industry an allowance, 
based on actual cost, up to maximum of $2.50 per car. The order 
sought to be enjoined, which is based on the conclusion ‘that the line- 
haul carriers could not deliver and remove empty and loaded cars at 
the various loading and unloading points in the plant in uninterrupted 
movements at their operating convenience and that under the conditions 
set for, services caused by the desires or disabilities of the industry, 
as contemplated in the Commission’s decision in Ex Parte No. 104. 
They assert that the Commission’s findings that they could not perform 
the necessary spotting service at the Morrell plant at their convenience 
without interfering with each other is based on an hypothetical situation 
rather than on the actual facts of the case and that it is contrary to the 
“only testimony of record by railroad operating men.’’ The testimony 
referred to was to the effect that, with the industry’s engine handling 
the daytime switching operations and the carriers’ engines spotting 
livestock shipments only during the hours when the plant and the 
industry’s engine were not in operation, there had been no interference 
in the past. However, the maps which were introduced in evidence, 
showing the complete track layout and the location of the various 
loading and unloading points within the Morrell plant, considered in 
conjunction with the reports of the Commission’s inspectors who had 
made on-the-spot studies of the terminal service practices and facilities at 
the plant, would certainly seem to provide ample evidentiary support for 
the Commission’s findings that the plant’s facilities are iusufficient for 
the carriers to make deliveries at their convenience without interference 
from one another and from the industry’s engine. 

“‘Even so, say the carriers and the intervener, inasmuch as the 
plant facilities have not been found to be inadequate for terminal use 
by one carrier alone, the potential interference which might materialize, 
if each of the carriers spotted for unloading all of the cars hauled by 
it, should not be said to constitute a plant disability within the meaning 
of the Commission’s report in the original Ex Parte No. 104 proceed- 
ing, since so to hold would be to make the extent of a carrier’s obligations 
under its line-haul rates dependent on the number of carriers serving 
the Morrell plant rather than on the nature of the plant’s physical 
facilities. And they point to the statutory provision authorizing carrier 
pooling of traffic and service (Section 5 (1) of the Interstate Commerce 
Act) as indicative of the impropriety of such a result. Their argument 
overlooks, we think, the fact that the Commission’s findings with respect 
to plant disability and interference rest not alone on the fact that the 
Morrell plant is served by more than one carrier but are based also on 
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the diversity of ownership of the tracks within the plant area, which 
makes it impossible for any one carrier to serve all the plant loading and 
unloading points without using or crossing tracks of the other carriers, 
and on the even more significant fact that the industry’s switching 
engine, which is in operation from 6:30 a. m. to 7:00 p. m. six days 
each week, interferes with daytime carrier movements within the plant 
area. In the light of these facts and circumstances, the Commission’s 
findings as to interference and disability cannot be set aside as arbi- 
trary or otherwise impugned by reason of the fact that, in practice, a 
combination of night-time carrier switching and daytime switching by 
the industry’s own engine, for which switching service the industry 
has been paid allowances by the carriers, has prevented the realization 
of the potential interference inherent in the existing situation.* 

‘“‘The intervener contends that, because the Commission failed to 
make an express finding as to whether spotting service is or is not in- 
eluded in the line-haul rates involved in this proceeding, its order 
cannot stand. But it must be remembered that this proceeding is sup- 
plementary to the original Ex Parte No. 104 proceedng, in which, as 
the Supreme Court observed in the Tin Plate case, supra, at page 404, 
‘The Commission found that the line-haul rates had not been fixed to 
compensate the carriers for the performance of the service in ques- 
tion’; that finding must be given effect in a proceeding such as this 
which grows out of the original proceeding and involves nothing more 
than the application of the general principles announced therein to the 
facts of the particular case. 

‘* As to the intervener’s contentions with respect to a carrier’s duty 
to furnish cars and to make delivery thereof at points suitable to the 
shipper, contentions which, concerned as they are with the duties and 
obligations of a carrier under a line-haul rate, are directed against the 
Commission’s determinations in the original Ex Parte No. 104 pro- 
ceeding, which are not before this court, rather than to the propriety 
of the application made, in the case at bar, of the principles announced 
in that proceeding and subsequently approved by the Supreme Court, 
it was determined in the original proceeding that, where an interfer- 
ence or plant disability prevents an uninterrupted carrier movement to 
or from loading or unloading points inside a plant area, then inter- 
change tracks on the fringe of the plant area constitute a suitable point 
for carrier receipt and delivery of cars. And the carriers’ arguments 
that the Commission’s order will result in a discriminatory preference 
of other shippers over Morrell and in undue prejudice to the carriers 
themselves in competing with their motor carrier rivals for Morrell’s 
business, arguments which have a strong practical appeal and seem 


_ 4The fact that carrier spotting of livestock cars is done only at night, when 
neither the plant nor the industry’s engine is in operation, certainly does not tend 
to show that the carriers are able to make deliveries to the unloading pens in un- 
interrupted movements at their operating convenience but rather would seem to 
indicate, if anything, a recognition on their part of the fact that interference would 
be encountered if deliveries were attempted during the hours when the plant and the 
industry’s engine are in operation. 
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to us to cast some doubt on the wisdom of the Commission’s decision, 
seem, nonetheless, to be equally beside the point, for the fact that 
certain shippers may be receiving unlawful allowances or services does 
not entitle Morrell or any other shipper to the same or similar unlaw- 
ful advantages. Nor does the fact that plaintiffs’ motor carrier com- 
petitors may continue to make deliveries inside the Morrell plant mean 
that the plaintiffs should be allowed to do so in violation of Section 
6 (7) of the Interstate Commerce Act.5 

‘*To the contention that the Commission’s order is in direct con- 
flict with the carriers’ duties under the Twenty-eight Hour Law, 45 
U.S.C.A., Sees. 71-76, which, generally speaking, prohibits the confine- 
ment of livestock in transit for a period in excess of 28 hours without 
unloading for water, feed and rest, there appear to be two answers. 
The first is that the carriers’ liability under the statute is terminated on 
delivery of the livestock, and the Commission, whose function it is to 
determine when and at what points transportation begins and ends, 
United States v. Wabash R. Co., et al., 321 U. S. 403, 408, and as an 
incident thereto, at what point delivery is complete, has determined 
that, in the case of shipments to the Morrell plant, delivery is made 
by moving the cars onto the interchange tracks, at which time and 
place the carriers’ duties under the Twenty-eight Hour law would 
seem to be discharged. But, even if we assume that, under the 
statute, the carriers’ liability under the latter Act is not terminated 
until the livestock cars have been spotted at the point where the con- 
signee desires to unload them, the statute does not indicate that, if 
the spotting service requires a service in excess of that to which the 
consignee is entitled under the line-haul rate, no additional charge may 
be assessed for such additional service. This, then, is the second answer; 
the Commission’s order does not prohibit delivery to the unloading 
pens inside the plant but requires only that a proper charge be made 
for such service when performed. 

‘*Plaintiffs complain that the fact that the Commission may, in 
the case of one packing plant, determine that the carriers’ obligations 
under their line-haul rates are fulfilled by placing the livestock cars 
on an interchange track on the fringe of the plant area while decid- 
ing in the case of another packer, that the carriers’ line-haul rate obli- 
gations require that the livestock be spotted at unloading pens inside 
the plant not only results in a discriminatory preference of one shipper 
over another but leaves the carriers in the dark as to what services 
they are obliged to extend to shippers whose particular cases have 
not been considered and decided by the Commission. While it is true 
that the application of the general principles of Ex Parte No. 104 to 
the facts and circumstances of particular cases may result in apparent 


51t should be remembered that the order here under attack does not prohibit 
deliveries beyond the interchange tracks but merely requires the assessment of a 
Proper charge for this service, which the Commission has determined is not included 
in the carrier’s obligations under their established line-haul rates unless it can be 


emagas at the carriers’ operating convenience and without interruption or inter- 
erence. 
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discriminations as between shippers, those apparent discriminations 
will vanish when it is seen that, in each case, the shipper is accorded 
delivery to such point as it designates if that point can be reached by 
the carrier in an uninterrupted movement at its operating convenience 
and, if not, to the point of interruption or interference. Nor are the 
carriers left without a guide in the case of shippers who have not been 
investigated by the Commission, for the Commission has indicated (209 
I. C. C. 11) that their line-haul obligations do not extend beyond the 
performance of a spotting service equivalent to that involved in making 
a simple placement or in teamtrack spotting, thus providing the car. 
riers with a yardstick by which they may measure their obligations to 
any particular shipper. 

‘“We conclude that the Commission’s order is supported by sub- 
stantial evidence. The complaint is dismissed.’’ 





Combination by use of ‘‘intermediate destination rule.” 
Armour & Co. v. C., M., St. P. & P. R. Co. 


On October 22, 1951, the Supreme Court denied petition for a writ 
of certiorari to review a decision of the Court of Appeals for the 
Seventh Circuit, reported in 188 F. (2d) 603, wherein the lower court 
had held that the Commission’s ‘‘intermediate destination rule’’ may 


not be applied to obtain a rate between point of origin and point which 
is not destination of shipment and which is ‘‘intermediate’’ between 
point of origin and named basing point only by virtue of existence of 
extremely circuitous route; the ‘‘intermediate’’ rule is applicable only 
in constructing a rate to a point which is the actual destination of the 
shipment. The Court of Appeals had held that the District Court did 
not commit any error in failing to apply the ‘‘intermediate’’ destina- 
tion rule to establish the western factor of applicable rates to ship- 
ments moving from the point of origin west of the Mississippi River to 
New York City. 





Meetings of Regional Chapters 


District No. 1 Chapter 


Robert J. Fletcher, President, Boston & Maine Railroad, 150 Cause- 
way Street, Boston, Massachusetts. 


Atlanta 
Allan Watkins, Chairman, 214 Grant Building, Atlanta 3, Georgia. 


Baltimore Chapter 


Charles J. Stinchcomb, Chairman, 534 Equitable Building, Balti- 
more, Maryland. 

Meets fourth Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out of 
town members are cordially invited. 


Chicago Chapter 


A. J. Christiansen, Chairman, T. M., Northern Illinois Coal Trade 
Association, Room 1818, 307 North Michigan Avenue, Chicago 1, Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffie Club 
Rooms of the Palmer House, Chicago. 


Denver Chapter 


Paul M. Hupp, Chairman, 315 Majestic Building, Denver 2, 
Colorado. 
Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 


Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


District of Columbia Chapter 


Giles Morrow, Chairman, 1220 Dupont Circle Building, Washing- 
ton 6, D. C. 


Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D.C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association. 
Provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JourNAL.) 
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Florida 


T. C. Maurer, Chairman, 227 West Forsyth Street, Jacksonville, 
Florida. 


Michigan Chapter 


Harold Z. Frederick, Chairman, R. C. Mahon Company, 8650 Mt. 
Elliott Avenue, Detroit 11, Michigan. 


Kansas City, Missouri, Chapter 


Ray Cox, Chairman, 316 Board of Trade Building, Kansas City 6, 
Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


John E. McCullough, Chairman, Attorney, St. Louis-San Francisco 
Railroad Company, 9th and Olive Streets, St. Louis, Missouri. 

Meets: Third Friday of each month at 12:15 P. M., at the Mark 
Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 


John R. Mahoney, Chairman, Lord, Day & Lord, 25 Broadway, 
New York 4, N. Y. 


Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7 :30 P. M., except June, July and August. 


Ninth District Chapter 


Lloyd Meyer, President, 4716 East 45th Street, Minneapolis, 
Minnesota. 


Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A, 
Minneapolis, Minn. 


Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 
Philadelphia Chapter 


Samuel L. Einhorn, Chairman, 1540-47 Philadelphia Saving Fund 
Building, 12 South 12th Street, Philadelphia 7, Pennsylvania. 

Meets: Monthly at Philadelphia Traffic Club, Benjamin Franklin 
Hotel, 3rd Thursday of each month, 8:00 P. M. except July, August 
and September. 
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Pittsburgh Chapter 


Frank J. Ryan, Chairman, District Representative, Detroit, Toledo 
& Ironton Railroad, 1404 Oliver Building, Pittsburgh 22, Pennsylvania. 
Meets: at call of Chairman. 


Puget Sound 


Donald G. Olson, President, A. T. M., Simpson Logging Company, 
1010 White Building, Seattle 1, Washington. 

Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. M., 
Gowan Hotel, Out-of-town members are cordially invited to attend the 
dinner and meeting. 


San Francisco Chapter 


P. S. Labagh, Chairman, Traffic Director, California Packing Corpo- 
ration, 215 Fremont St., San Francisco, California. 

A cordial invitation is extended to members of other Chapters and 
of the National association to attend meetings. 


Southern California Chapter 
Wyman C. Knapp, Chairman, Gordon, Knapp & Gill, 612 Citizens 


National Bank Building, Los Angeles 13, California. 

Meets: First Wednesday of each month at 12:00 P. M., 9th Floor, 
Occidental Building, 1151 South Broadway, Los Angeles, California. 
Qut-of-town members are cordially invited to attend. 





List of New Members * 


William B. Anderson, (B) A.T.M., South- 
ern States Cooperative, Inc., Southern 
States Building, Richmond 13, Vir- 
ginia. 

Jacob G. Bamer, (B) T.M., Wenham 
Transportation, Inc., 2723 Orange Ave., 
Cleveland 15, Ohio 

Robert Basist, (B) 2337 East 26th Street, 
Brooklyn 29, co We 

Edward M. Belknap, (B), 866 Newport 
Drive, Pittsburgh 34, Pa. 

John S. Boidock, (B), A.T.M., E. R. 
Squibb & Sons, 29 Columbia ‘Heights, 
Brooklyn 2. N. Y. 

Russell V. Boyle, (B), T.M., Brown & 
Haley, 110 East 26th Street, Tacoma 
2, Washington. 


Harry. Bradt, (B), 2554 Bristol Drive, 
North Bellmore, ae Ss 

Virgil L. Brown, (A), 110 North Orchard, 
Farmington, New Mexico. 

Ralph M. Buzek, (A), 1315 Union Central 
Life Building, Cincinnati 2, Ohio 

Curtis C. Byrne, (B), 33 Castelo Avenue, 
San Francisco 27, California. 

Daniel R. Chatlos, (B), 346 Cline Street, 
East Pittsburgh, Pennsylvania. 

Rowland E. Dobbins, (B), Dobbins- 
Taylor Co., 2424 Minnehaha Avenue, 
South, Minneapolis 4, Minnesota. 

James E. Doherty, (B), A.T.M., The 
Phila. & Reading Coal & Iron Company, 
Lg Reading Terminal, Philadelphia 5, 


a. 

John F. Donelan, (A), Munsey Building, 
Washington 4, D. C. 

Charles D. Donley, (B), 409 Beale Street, 
Wollaston 70, Massachusetts. 


Charles E. Dye, (B), 935 N. Cass St., 
Apt. 6, Milwaukee 2, Wisconsin. 

Leslie E. Edwards, (B), A.G.F.A., Min- 
neapolis, Northfield & Southern Ry., 
205 Pence Building, Minneapolis, Minn. 

Ronald Eisenberg, (5), 1680 Vyse Avenue, 
New York 60, N. 

Richard L. Fisher, ‘By 906 East Howard 
Avenue, Milwaukee 7, Wisconsin. 

Andrew P. Flanagan, (B), 2011 East 
107th Street, Seattle 55, Washington. 

Herman Fred Ganzer, (B), 900 Board of 
Trade Building, Kansas City 6, Mis- 


souri. 

Thomas J. Gilhooly, (B), 4448 West 
Wilcox Street, Chicago, Illinois. 

Francis A. Green, Jr., (B), 1916 South 
lith Street, Philadelphia 48, Pennsyl- 
vania. 


Edwin L. Grimshaw, (B), T.M., Proctor 
Electric Co., 3rd & Hunting Park Ave. 
nue, Philadelphia 40, Pennsylvania. 

Jack Grodinsky, (B), T.M., Consolidated 
Cork Corporation, 4012 Second Avenue, 
Brooklyn 32, N. Y. 

G. W. Hayes, (B), 1280 Harrison Street, 
Beaumont, Texas. 

Howard D. Hicks, (B), 2161 South Grant 
Street, Denver 10, Colorado. 

D. Donald Jamieson, (A), Price & Prop- 
per, 2000 Packard Building, Philadel- 
phia 2, Pennsylvania. 

William Dean Johnson, (B), St. Paul 
Association of Commerce, 339 Cedar 
Street, St. Paul, Minnesota. 

Harry R. Johnston, (B), 1725 Packer 
Street, McKeesport, Pennsylvania. 

Richard H. Keever, (B), 2365 East Lake 
Avenue, Apt. D, Seattle 2, Washington. 

James Whitcomb Lee, (B), T.M., Bendix 
Aviation Corporation, Kansas City 
Division, Kansas City 10, Missouri. 

Jean L. Lewis, (A), 401 Public Service 
Building, Portland 4, Oregon. 

Thomas R. Lynch, (B), National Con- 
tainer Committee, 59 East Van Buren 
Street, Chicago 6, Illinois. 

Edwin « McClain, (B), T.M., Allen In- 
dustries, Inc., 1927 Leland Avenue, 
Detroit 7, Michigan. 

Nelson L. McGoun, (B), Supervisor, 
Weighing & Inspection Bureau, Wash- 
ington Motor Transport Association, 
646 Holgate Street, Seattle 4, Washing- 


ton. 

Donald E. MacRea, (B), 2913 North 
Baltimore, Kansas City 4, Kansas. 

David O. Mathews, (A), 332 South Mich- 
igan Avenue, Rm. 728, Chicago 4, Illi- 
nois. 

Robert R. Miller, (B), Room 619, Read- 
ing Terminal, 12th & Market Sts., Phil- 
adelphia 1, Pennsylvania. 

Smithmoore P. Myers, (A), 505 Arctic 
Building, Seattle 4, Washington. 

Bartholomew A. Natoli, (B), 80 
Road, Valley Stream, N. Y. 

Julia A. Nemeth, (B), 476 Brock Avenue, 
New Bedford, Massachusetts. 

Bernard J. O’Donnell, (B), 10-02 Hender- 
son Blvd., Fairlawn, New Jersey. 

Lyman M. Parmelee, (B), T.M., Nichol- 
son File Company, 23 Acorn Street, 
Providence I, Rhode Island. 
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Theron R. Piper, (B), A.T.M., Eclipse 
Machine Division, Bendix Aviation 
Corporation, Elmira, N. Y. 

Harry W. Pringey, (B), 6106 South Ingle- 
side Avenue, Chicago 37, Illinois. 

Edwin J. Pruszynski, (B), 2616—67th 
Street, Kenosha, Wisconsin. 

Samuel G. Remley, (B), 315 East Wis- 
consin Avenue, Neenah, Wisconsin. 
Richard W. Remmert, (B), 456 East 80th 

Street, Chicago 19, Illinois. 

Jacob 1. Rosenbaum, (A), 1207 N. B. C. 
Building, Cleveland 14, Ohio. 

Warren R. Ross, (B), T.M., Prentiss 
Drug & Chemical Company, Inc., 110 
William Street, New York 38, N. Y. 

K. R. Sadler, (B), G.T.M., The B. F. 
Goodrich Company, 500 South Main 
Street, Akron 18, Ohio. 

John C. Sanford, (B), T.M., Chicago 
Bridge & Iron Co., 1500 North 50th 
Street, oe ‘6, Alabama. 

Stuart T. Saunders, (A), Gen’! Counsel, 


Norfolk and Western Railway Com- 
* Elected to membership October, 1951. 


REINSTATED TO 


Patrick Barrett, (A), 3066 West Boule- 
vard, Cleveland, Ohio. 

John B. Chamberlain, (B), Wisc. Paper 
& Pulp Mfrs. Traffic Ass’n, 105 West 
Monroe Street, Chicago 3, Illinois. 


pany, 108 North Jefferson Street, Roa- 
noke 17, Virginia. 

Stephen Sciutor (B), 225 Highlawn Ave- 
nue, Brooklyn a 2 

Richard H. Simons, (A), Gen’l Counsel 

The Adley Express Company, 216 Crown 
Street, New Haven, Connecticut. 

Richard E. Spatz, (A), Koppers Com- 
pany, Inc., 801 Koppers Building, Pitts- 
burgh 19, "Pennsylvania. 

Donald H. Svenson, (B), 25 Mountain 
Avenue, Swampscott, Massachusetts. 
Grant E. Syphers, (A), 152 West Norman 

Avenue, Arcadia, California. 
F. S. Thom a (B), 18203 St. Marys, 
Detroit 35, Michigan. 
Arthur D. Veuuae” (B), 10633 South 
Oakley Avenue, Chicago 43, Illinois. 
Thomas J. White, (A), 1100 Jackson 
Tower, Portland 5, Orego 
Arnold R. Williams, (B),. 15837 Via 
Arroyo, San Lorenzo, California. 

Francis R. Yantz, (B), A.T.M., C. F. 
Mueller Company, 180 Baldwin Ave- 
nue, Jersey City 6, New Jersey. 


H. B. Koonce, (B), 802 West Howell 
Street, High Point, North Carolina. 
Samuel Silverman, (A), 11 Beacon Street, 

Boston, Massachusetts. 
Willard S. Johnson, (B), P. O. Box 1147 
Walnut Creek, California. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


We believe that there are from time to time certain articles appear. 
ing in the JourNaL which are, because of popular demand, of sufficient 
interest to have reprints made. Consequently we have on hand at the 
Association’s office reprints and pamphlets which should be of interest 
to our members and others. They are listed below and will continue to 
be so listed until the supply becomes exhausted : 


Organization of Divisions and Assignment of Work of the I. C. C. 
and Chart Showing the Major Functions of the Commission 
(Revised to June 1, 1950) 


General Rail and Rail-Water Freight Rate Changes Made During 
the Period October, 1914, to April, 1948, Inclusive—statement 
prepared by I. C. C. Bureau of Traffic, released 5-6-48—reprint 
from ICC PractITIONERS’ JOURNAL, June, 1948—while they 
last " 








Outline of Study Course in Practice and Procedure before the I. C. 
C.—Revised 1948 Edition—by Warren H. Wagner, Esquire .... 


Selected Reading List of Books Helpful in the Study of the Princi- 


pal Laws Within the Jurisdiction of the I. C. C.—Revised 1947 
Edition, prepared by Committee on Education for Practice .... 


Manual of Practiee and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland 


A Description of the Functions of the Divisions, Bureaus and Staff 
of the I. C. C. by O. L. Mohundro, Examiner, I. C. C.—re- 
printed for ICC PractiTionErs’ JOURNAL 


Code of Ethics 
Percent Variable and Improvement in the Art, by John E. Hansbury, 


Head Valuation Engineer, Bureau of Valuation, Interstate Com- © 
merce Commission—reprinted from ICC PractITIONERS’ JOUR- 











Costs and Value of Service in Rate Making for Common Carriers— 
A Series of articles by Hon. J. Haden Alldredge, H. J. Day, 
Samuel A. Towne, D. M. Steiner, John R. Turney, E. S. Root, 
Ford K. Edwards, Gilbert J. Parr—with foreword by E. M. 
Reidy, and Digest of Ruling Cases by J. Hamilton Smith___- 1.00 





